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EXHIBIT 7 


\ 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMERICAN UNIVERSITY OF ANTIGUA 
COLLEGE OF MEDICINE 
Petitioner, 
-against- 


LEEWARD CONSTRUCTION COMPANY, LTD. 


Respondent. 
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Case No. 
ECF Case 


NOTICE OF PETITION/ 
MOTION TO CONFIRM 
ARBITRATION AWARD 


PLEASE TAKE NOTICE than upon the Verified Petition of American University of Antigua College of 


Medicine (“AUA”) and the Memorandum of Law in support thereof, Petitioner American University of 


Antigua College of Medicine will petition and move this Court for an order pursuant to the Convention 


on the Recognition and Enforcement of Foreign Arbitral Awards, 9 U.S.C. §201 et seq., at the United 


States District Court for the Southern for the Southern District of New York, 500 Pearl Street, New 


York, New York for an order confirming a Partial Final Arbitration Award, certified September 18, 


2014 and for entry of a money judgment against the Respondent, Leeward Construction Company, 


Ltd, and in favor of Petitioner AUA in the amount stated in the Award. 


Dated: October 17, 2014 
New York, New York 


= CC 4 ee = Ne 7 
Leonafd A. Sclafani, Bsq. A 
Law Offices of Leonard A. Sclafani, Esq. 
1 Battery Park Plaza, 33 Floor 
New York, NY 10004 
Telephone: (212) 696-9880 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EA a ee ene REE Leanne a See REINO x 
AMERICAN UNIVERSITY OF ANTIGUA 
COLLEGE OF MEDICINE Case No. 
Petitioner, 
(ECF Case) 
-against- 
. Hon. 
LEEWARD CONSTRUCTION COMPANY, LTD. VERIFIED PETITION 
Respondents. 
Seabee eapaninpiieilctceaulasadiviatedabpesadeveenveanaducwanc X 


Petitioner American University of Antigua College of Medicine (hereafter “AUA”) 


petitions and moves this court pursuant to the Convention on the Recognition and 


Enforcement of Foreign Arbitral Awards, 9 U.S.C. §201 et seq., for an order confirming a 
Partial Final Arbitration Award, certified September 18, 2014 and for entry of a money 


judgment against the Respondent and in favor of Petitioner for the amount stated in the 


Award: to wit, EC$3,614,522.41/US $1,344,588.35":\ 
THE PARTIES 


1. Petitioner AUA is a corporation duly organized and existing under the laws of 


Antigua and Barbuda, with office and principal place of business at University Park, 


Jabberwock Beach Road, Coolidge, Antigua, W.I. 


2. Respondent Leeward Construction Company, Ltd. (hereinafter, “Leeward”) has 
asserted that it is a corporation organized and existing under the laws of Antigua 


and Barbuda, with an office and principal place of business at All Saints Road, St. 


Johns, Antigua, W.1. (, hereafter “Respondent”). 


al 

The Arbitration Tribunal awarded damages in Eastern Caribbean Dollars('EC"). As of September 18, 2014, the conversion rate for Eastern 
Caribbean dollars to United States dollars is0.3704 United States dollars for each Eastern Caribbean dollar, and United States dollar to 
Eastern Caribbean dollar is 2.700 Eastern Caribbean dollars for each United States dollar. See http//www.likeforex.com. For purposes of 


this Petition/Mation, the Petitioner will reference the award going forward in both United States Dollars and Eastern Caribbean Dollars. 
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JURISDITIONAL STATEMENT 


3. This Court has jurisdiction over this proceeding pursuant to the Convention on the 


Recognition and Enforcement of Foreign Arbitral Awards, 9 U.S.C. §203 (the 
"Convention"). 
. This Court also has jurisdiction over the ee pursuant to 28 U.S.C. §1331 in 
that this action arises under a treaty of the United States; to wit, the Convention. 
VENUE 

Pursuant to 9 U.S.C. §204 and 28 U.S.C. §1391(b)(2) and.(3), venue is proper in the 
United States District Court for the Southern District of New York because there is no 
district in which this action otherwise may be brought and Leeward is subject to the 
Court’s personal jurisdiction over it in this action, having availed itself of this Court in a 
related arbitration and having retained counsel in this District to represent it in both 
that and the instant arbitration and because a substantial part of the monies in 
controversy in this action are located in this District. 

FACTS 


On September 25, 2008, Leeward, as contractor, and the AUA, as owner, executed a 


contract for the construction of a medical school in Coolidge, Antigua (the "Contract"). 


Section 4.6 of the General Conditions to the Contract contains an arbitration 
agreement that reads as follows: 
§ 4.6 ARBITRATION 
§ 4.6.1 Any Claim arising out of or related to the Contract, 
except Claims relating to aesthetic effect and except those 


waived as provided for in Sections 4.3.10, 9.10.4 and 9.10.5, 
shall, after decision by the Architect or 30 days after 


poeple 
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submission of the Claim to the Architect, be subject to 
arbitration. 


§ 4.6.2 Claims shall be decided by arbitration which, unless 
the parties mutually agree otherwise, shall be in accordance 
with the Construction Industry Arbitration Rules of the 
American Arbitration Association currently in effect. The 
demand for arbitration shall be filed in writing with the other 
party to the Contract and with the American Arbitration 
Association, and a copy shall be filed with the Architect. 
Location of any Arbitration will be Antigua. 


7. A copy the Contract containing the above quoted arbitration agreement is 
annexed hereto as Exhibit A. 

8. On February 7, 2013, Leeward commenced an arbitration proceeding with the 
American Arbitration Association International Center for Dispute Resolution 
(hereinafter the "AAA") for the arbitration of claims that it asserted against AUA 
arising out of and related to the Contract. Pursuant to the Construction Industry 
Rules of American Arbitration Association, the AAA appointed a panel of three 


arbitrators to hear and determine the claims. 


9. Through its Statement of Claim in the arbitration (Exhibit B), Leeward sought an award 
from AUA of ECS83,059.56/US$30,762, which sum Leeward claims was owed it as a 
result of an alleged “mis-tabulation” of monies due it from AUA as Antigua and Barbuda 
Sales Tax (“ABST”) in connection with its work as general contractor on the construction 


of AUA’s medical school. 


10. On February 27, 2013, AUA served and filed its Answer and Counterclaims to Leeward’s 


Statement of Claim through which AUA denied that Leeward was entitled to the sums it 


11. 


12. 


13. 


14. 


415. 
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sought and, itself, sought an award against Leeward in the sum of EC$3,614,522.41/ 
USS1,344,588.35 for reimbursement of ABST that it had remitted to Leeward during the 
construction of the school and to which AUA asserted Leeward had no entitlement or 
right to collect or receive from AUA. 

Subsequently, with the permission of the arbitrator, AUA amended its Answer and 
Counterclaims to include counterclaims for damages based on defects in Leeward’s 
work (the “Construction Defects Claims”). 

Copies of AUA’s Answer and Counterclaims and amended Counterclaims are annexed to 
hereto as Exhibits C and D respectively. 

Thereafter, both parties moved the Arbitrators for, essentially, summary judgment. 
Leeward sought to have AUA’s defenses to its claim and all of AUA’s counterclaims 
stricken on various grounds including res judicata and waiver; AUA sought an award 
striking both Leeward’s claim against AUA and Leeward’s defenses to AUA’s 
counterclaims for reimbursement of ABST and directing that Leeward pay AUA the sums 
that it had paid Leeward as ABST as above set forth. 

Initially, the Arbitrators denied both motions on the ground that there existed issues of 
fact that could not be resolved through motion practice (A copy of the Arbitrators’ 
“Decision on the Parties’ Dispositive Motions and Related Counterclaims” pursuant to 
which the respective motions of the parties were initially denied is annexed to the 
Petition herein as Exhibit E). 

Thereafter, the Arbitrators conducted additional proceedings, and with the consent of 


the parties, reviewed their initial Decision and, based on them, determined to 
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reconsider their initial Decision. 


— 


16. By Partial Final Award certified September 18, 2014, ultimately, the Arbitrators 


denied Leeward’s dispositive motion and granted AUA’s motion. Pursuant to the Partial 


Final Award, the Arbitrators found that there was no merit to Leeward’s claim against 


AUA or to Leeward’s defenses to AUA’s counterclaims for reimbursement of ABST that it 


had paid to Leeward and directed Leeward to pay damages to AUA in the amount 


of EC$3,614,522.41/US$1,344,588.35. 


17. Acopy of the Partial Final Arbitration Award certified on September 18, 2014, is 


annexed herein as Exhibit F. 


18. As a result, there remains to be arbitrated only AUA’s Construction Defects Claims 


against Leeward and the parties’ respective claims for costs of the arbitration. 


19. Pursuant to the Partial Final Award and the Convention on the Enforcement of 


Foreign Arbitral Awards, 9 U.S.C. §201 et seq., AUA is entitled to Judgment against 


the Respondent, Leeward, in amount of EC$3,614,522.41/USS$1,344,588.25, no part 


of which has been paid, although duly demanded. 


WHEREFORE, for reasons set forth herein, Petitioner AUA petitions and moves this Court to 


confirm the Final Arbitration Award and enter a judgment against the Respondent in the sum of 


USS$1,344,588.35. 


Dated: September 30, 2014 
New York, New York 


Leohar 


dA. 


7 
New York, NY 10004 
Telephone: (212) 696-9880 
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VERIFICATION 


Neal Simon, being first duly sworn, deposes and says: 

I am president of petitioner named in the Petition herein. I have reviewed the Petition 
herein and know the contents thereof. The allegations set forth therein are true to my knowledge, 
information and belief based upon my personal knowledge and upon my review of the relevant 


books and records of the Petitioner. 


Sworn to before me this (in 


LEONARD A. SCLAFANI 
Notary Public, State of New York 
No. 02806120579 
Qualified in Westchester County 
Commission Expires December 20, 2008 
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_ AMERICAN UNIVERSITY OF AN 


COLLEGE OF MEDICINE 
FOR 


- AUA COLLEGE OF MEDICINE 


PROJECT MANUAL 
(Contract) 


VOLUME ONE 
Contract Forms and 


Conditions of Contract and Schedules - 


id , 


September 2008 


Aniericfy University of Antlgut Contract Manu! 


= 


AUADD0001 
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Agreemen ative en Owner: and Col tractor * ane 
where the basis Of payment is ¢ . z - va 
in the year of 2008 i 
| “The ra i 
| ee ee AIA Document A201.1997, Gerieral 
Conditions ot the Cantiact for; er 
* Construction (is adopted inthis te 
ar 8 document a referenicé: Dé not use a 


or agree as pollo: 


a eS : aie ee 


t 

t 

i oe H 

: ght, ©1815, 1915, 1 1951, 1958 749745 

| 6d: WARNING: The ALA® D Docimbat I Capyri 
OCUMENt, or ary portlon ¢ of ft, may result in eVvers civil and crimina 


byA 


ctemermettint ies eeoeome 
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DOCUMENTS, ~ 


ist of this jie Conditions ‘oF the Contract anes’ 


Cifications, Addeiida } issued 'p prior to execution n of this A 
ement and Modifications issued afte 


ihk wees veither’ written or oral. An enunieration of the’ ‘Contract Toone’ other" an eran appears in 
i An clé & car tk 


EMEN ) 
§° 1 The de date’ of commenceme ft ‘of the Work: shall be the date of this Agieement unless a different date is stated 


Ow or provision is made for the date to be fixed i in a notice to proceed issued by thé Owner, 
( iragraphs deleted) 


Pa 


fe § 2 The Contract Time shall be measured from the date of commencement. 


§3. 3 The Contractor’ ‘shall athieve Substantial Completion of the entire Work not later than. the three hundred and 
sixty. 1 four (364) calendar days from the date’of commencenient, or as follows: 


& Paragraphs —— 
ee * Portioii Of Work “Substantial Completion Date 
3 Classroom Block 291012009 
i Lab Block 06/03/2009 
= at Service Block . “29/01/2009 
eet 7 Library and Admin, Block 30/04/2009 é 
red . fo  , abject to adjustments of-this Ponfract Time as provided i in the Contract Documents, * 


"ss 


‘33. 4 Lguiated Darmagee ; . = 


| 
ay 


2 sha 
Coat The Contract, ries shall be 7 
oo %, Hip Rae ae to additiong 


rai 1015, i, Ge 1951, 1858, i801, 1958, 957, 1675, 1877, 1987, 1991 and tn by TI Ai 
al Tre 
Rs, 


owe tasnennenymee epee en meee tatar anata 1 . ane 


ans ea 


8 42 The Contract Stim i is based upon the following alteriates, if anys \ which are deserted in the Contract 
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Doi ments.and are “hereby accepted by.the Owner: 
(Parag, phs deleted) 


5 4.3'Unit prices, if any, are as follows: . 
Description Units: - Price ($ 0.00) 


as contained i in the ‘Bills of Se (Volume | of Project Mamet) 


unit: rates ‘ne other pris in the Project Manual shall determine the valué of “exter work or daha as 
applicable. They shall be considered complete including 8s appropriaté‘all matérials and equipment; labour, 
installation costs, overtiond and profit and shall be considéréd uniformly for either additions or deductions subject to 
the provislons of Article 7 of ins: General Conditions of the Contractor, 


Note; Amounts included in ths Contract Sum for Preliminaries/General conditions- 'Time:related recurring, setup 
M gement’ Costs’ are to be based on actuals provided these are approved one week in advance by the Owns: 


y 


“ARTICLES PAYMENTS#?s =” . ie 


mt 


§ 5.1 PROGRESS PAYMENTS z 


« § 8.1.1 Based upon Applications for Payment submitted to the Architect by the Contractor and Certificates for 


eh Payment issued by the Architect, the Owner shall make progress payments on account of the Contract Sum to the 
Contractor as provided below and élsewhere in the Contract Documents, 

at § 542 The period covered by each Application for Payment shall be one calendar month ending on the last day of , 

i: thé month, or as follows: we 


§ §.1.3 Provided that : an Application for Payment prepared by the Scivation. agreed with the Owner and is received 
by the Architect not Jater'than the Seventh (7") day ofa month, the Owner shall make:pzyment to the Contractor 
not later than the twenty sécond (22") day of thé sarié! month. IF an Application for Payment is received by the 
Architect after the application date fixed above, payment shall bé made by the Owner not later than fifteén as" 


me days after the Architect receives the Application for Paymént. 


He Sk 

oe § 541. 4 Each Application for Payment shall be based on the most recent schedule of values submitted by the 

- Contractor in accordance with the Contract Documents. The schedule of values shall allocate the entire Contract 

\ Suin alhong the various portions of the Work, The scli¢dule of values shall be’ preparéd i in such form and supported 

; by such data to substantiate its accuracy as the Architect may require, This schedule, unless ‘objected to by the 

we) Atchitéct' shall be uséd as a basis for reviewing the Contractor's Applications for Payment. 

ne -§ 5A. 5 Applications for Payment shall indicate the measured works of each B/Q portion of the Work as of the-end of 

the period covered by the Application for Payriient, =” : 

vou 

-e § 54. 8 Subject to other provisions of the Contract Documénts, thé amount of each progress fae shall be 

ay = computed as follows: _ 7 

ran ‘1 Take that See of the Contract Sum properly allocable tocompleted Work as determined by = 

Ret 3 multiplying the percentage completion of each portion of the Work by the share of the.Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of five ( 5% }). 

age Pénding final determination ‘of ‘Cost to the: Owner of changes in the Work, amounts not in dispute 
— shall be included as providéd in Séction 7.3.8 of AIA Document A201-1997; 


. 2 Add that portion of the Contract Sum praperly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction. (or, if approved 


+ 


ik Dosunian: *A101™ ~ 1997. Copyright© 1915, 1948, 1925, 1937, 1W51, 1958, 1981, 1963, 1967, 1874, 1977, 1887, 1881 and 1997 by Th, ip. Amencan 


Institute. of Archiigels.: ‘All rights reserved. WARNING: This AIA” Document is protected | by U.S. Copyright Law and International Treaties. Unauthorized 
reprodyction & Dr distribution of this: AIA® Document, or any portion of It, may result in severe clvii and criminal penalties, and will ibe prosecuted. tothe 
tent possible under the Jaw. This document was proaucsd by AIA soltware at 19:24:55 an 09/24/2008 under, Order No. 1000355699_ { which 


672008, and ts'nat lar resale, 


~ {908689084) 


* AUA 000007 


Arch)tedt's Sinal Certificate for Payment, Gr as follows: 
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in, advance by the ‘Owner, sukably Stored off the site-at’ ‘a ieapen agreed upon in writing). less 
i five A 5 % di , 


: , if any, foc Which thé Architect has” withheld or nullified a Catisate for Payment 
as rowed Section 9.5 of AIA Document — 1997, 


ufficient to increase the total payments to 


ot. 33 


: “Aa if final tage the Work i is, sherate materially delayed throws To Fault of the: 
: velnreik al 10,3 of t 


Bond i in’ the asiount of the Mob ation  piyent is to pine prised - 


feet 


PT sxe, 


1 Gs 4 
i jhie AIA® D tor tiny i off, 


er the law. This ets was produced by AlAz 
fo, f, 


can 
a 


P AUA000008 


state 


a. 


aniseed 
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#§ 72. yinents due and wopalt unde the Contact shall Bear interest froin the date payrtient is 5 dus at thie rate ned 
below, or in the absence thereof, at the Jegal rate prevailing { fromm timeto time at the place’ where the Project is 


“located. * 


(Insert rate. of interest agreed upon, if any.) 


( 3 Per annum 


i 


modifications, and also regarding requirements such as written disclasures or waivers. ) 


§ 7.3 The Owner's representative is: 


(Name, address and other information) 


Lt Col Roche Anthony/ Mr, Corey Greenberg 


§ 7,4 The Contractor's representative is: 
(Name, address and other information) 


Mr. Néil Dickinson 


d requirements under the Fi adetal Truth in, Lending Act, aaiDe state and local ¢ donsumtr, credit laws 
other regulations at ‘the Owner’ S$ and Contractor's principal places of business, the location of the Project and 
elsewhere may affect the validity of this provision, Legal advice should be obtained with respect to deletions or 


§ 7.5 Neither the Owner's nor the Contractor's fepresentative shall be changed without ten days written noticé to the 


other ak 


§7.6 Other provisions: 


ARTICLE8 ENUMERATION OF CONT! RACT. DOCUMENTS 


follgws: 


, $84 The: ‘Contract Documents, except for Modifications issued after execution of this Agreement, are enumerated as 


§ 8 4.4 The Agreement is this executed 1997 edition of the Standard Form of cai Betweén Owner and 
Contractor, AIA Document AI01-1997, 


§ 8.1.2 The General Conditions are the 1997-edition of the General Conditions of the Contract for Construction, AIA 


Document A201-1997, 


§ 8.1.3 Thié Supplémentary and other Conditions of the Contract are those contained in the Project Manual dated 


fhe September 2008 , and are us follows 


5 


An ‘expieas 6a 5/16/2009, and is not for resale, ae Be 
F Uber Notas : geese) 
a Set “ ; . 
pot af : eae i 


ees 


inl. 


{ (Table daleical are os 
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SUPPLEMENTARY GNDITIONS Clausé 1-24 “Alot = 


| 
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ic Spetifications are those coiiairedh in nthe Project h Manual deied as in Section 8,].3, and aré.as follows 
(Either list the Specifications here ar refer 10% an exhibit attaché lio this Agreement. y} - ‘ 


§ 8.4.5 The Drawings are as follows, and are datéd less a different date is shown below: is 
(Either, list the Drawings here or refer'te an’ exhibit attached t fo this Agreement.)  ¢ ae . eG 
| "REFER TOJLIST OF ‘ DRAWINGS’ contained i in the PROJECT MANUAL wa = = 


5 


‘Number : "Dale : Pages 


Portions of Addenda relating to bidding requirements are not part of the Contract Documents unless the ‘bidding 
f ag are also enimersien | in this Anticle 8. a Be 


§ B4. 70th dearnents, if any, Pacing part of the Contract er aneimeniaia are as follows: vm 

(List here any additional documents that are intended to form part of the Contract Documents. AIA Dowadan 4201+ 
1997 provides that bidding regitlrements such as advertisement or invitation to bid, Instructions to Bidders, sample 
forms and the Contractor's bid are not part of the Contract Documents unless enumerated in this Agreément, They 
should be listed here only if intended to be part of the Contract Docurients.) 


Bills of Quantitiés 
Advance Payment Bond (if option accepted by owner via change order) 7 . 
Performance Bond (if Option accepted by owner via change order) : | 
| 
SUPPLEMENTARY CONDITIONS 
lL. GENERAL: 
The General Conditions of the Contract shall be A.LA. Document A201, 1997 Edition, except as hereafter 
modified by thése Suppleméntary Conditions. 
2. Reference Article 2, Clause 2.1.2; 


Delete Clause 2.1.2 in its:entirety. 


3, Reference Article 3, Clause 3.6 ADD Sub-Paragraphs 3,6.2-5: 


3.6.2 Thé project is not subject to Antiguan import permits and payments of custom duties upon goods, 
material and equipment delivered for use in the work. This includes any applicable CST. 


3.6.3 The Contractor shall be résponsible for obtaining clearance through Customs for any such material 
and-equipment purchased by him for us¢ in thé works and the Owner shall endorsé such clearance 
requirements. 


3.6.4 The Contractor will be responsible for handling or moving equipment and/or material to the job 
site éxcept those purchased directly by the Owner. 


-AIK Documpnt A101™ — 1897. Copyright © 1915, 1918, 1925, 1837, 1951, 1958, 1961, 1863, 1967, 1974, 1977, 1987, 1981 and {997 by The Amentan 
Anstitute dt Architects. All rights reserved. WARNING: This AIA® Document Is protected by U.S. Copyright Law and Internalional Treaties, Unauthorized 
tepréddction or ‘distribution of this AIA" Document, or any porilon of it, may result In severe civil Bnd criminal penaltles, and will be prosecuted to the 
maximum extent possible under the law. This dacumént was produced by AIA anes at 13:24:56 on 09/24/2008 under Order No, 1000356699. { which 


, anid to té. 
wee and Is = rresal (1908658884) 


h 


nl 


AUAODOOIO 
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els of the work?" 


f Delete as dicifte}, - insert in Ten thertof the following:. § Boe NF 


3.7.1 * "The Owner will secure and pay for the Goyemment Building Permit. All ‘other peer 
and ficences | necessary for the proper éxécution and completion of the ‘Work shall be 
. secured and. paid for anid. maintained asa fe paibilty c of the Contractor, as 


Unless otherwise provided in the Contract Documents: 


“al materials and: equipment snide an allowance shall be saseee promeny by the 
Owner to avoid delay in the Work; . 
2 allowancés shall cover the cost to the Contractor, Jess any applicable, trade 


discount, of the materials and équipment required by the allowance delivered at 
the site‘and all applicable duties and taxés together, with the Contractor's Costs 
for unléading and handling on the | sité, labour installation costs, overhead, profit 
and other expenses, . Where’ such allowancés cover work to ‘be carried out by 


the*site, Iabour installation ‘costs, ovethead, Profit, and other expen 
“sub-contractors. 

3 whenever costs are more than of ieee than allowances, the Contract Su 
adjusted accordingly by Change. Oiler. The amount of the, .Chaiige: 


3.8.2.2. / 8 
” is 4 the Contractor shall include for carying out vo snder a Cask Alowanes in 
. 3 his Construction Schedule, 


4 


Reference Article 4, Clause 4.3.9: ss 


HE 


Delete ue 4.3.9 m its entirety. 


Referd Article 4, Clause 4.4. Amend  Sub-Paragraphs 44.1, 4.45 & 4.4.6: 
Delete a irekeeenees to "Mediation", 


= Referelice Article 4, Clause 4.4-Delete Sub-Paragraph 4.4.8, 


Equipment and/or material purchased in the Antigua’ whéiein the purchasé price includes savy, 
‘Buch.c duty’ shall bé borné by the Contractor. here required: é jon: 
equipment and/or inigterials impo orted into Antigua 5 which’ 0 not o will nent, 


i 
| 
i 
if 


a Seer ee Seer ee 
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end Sub-Paragraphé 4.61% 4.6.2: 


Refetciicé Article 4, Clause 4.6. Ai 


wh 


ET 
ae 


Delete "Prior to arbitration......... with the provi ions of Parrgraph 5,4" in its entirely. °° 


FA 


Delete “not resolved by mediation” from first 


Ii, *,Reference Article 8, Clause 8.2.2. “ 
B.2.2 2 Delete references to ‘mechanics lien’ vs a . ae 
12, *” Referelice 8.3, Clause 8.3.1 


Déleté referéncé to "Mediation". . 


13, Reference Article 9, Clause 9.6 ADD Paragraph 9.6.8: 


9.6.8 The Contractor, upon receipt of cach progress paymient from the Owner, shall promptly 
’ furnish the?Owner with a réceipt indicating the:amount,paid and the date payment was 


received, 


14, Reference Article 11, Clause 11.1 Sub-Paragraph 1.1.1.6: 
Delete-as written and insert in lieu thereof the following: 


IE 11.6 Claims for damages because: of bodily injury, death of any person or property damage 
arising out of thé ownership, maintenance or use of any motor vehicle either on or off the 
sité including motor vehicles using public highways; and 


15, Reference Article 11, Clause 11.1 ADD Sub-Paragraph 11.1.4: 


IL1L4 The Contractor shall in addition to the foregoing of Article 11.1 maintain such insurances 
: as required by the Laws of Antigua and the Owner, 


el The Contractor shall maintain Liability cover at not less than the following 
limits: ‘ 


Bodily Injury & Accidental Death: 
EC$1,000,000 per occurrence. 


Property Damage: EC$2,500,000 per occurrence, 
i 


2 The Contractor's liability insurance shall also include the interests of the Owner 
and un-named subcontractors in the work. The above noted interests to be 
endorsed on all other policies of insiirance maintained by the Contractor in 
respect of the Work. : 


3 The Contractor's lability insurancé shall incorporate the following "cross 
liability” clause'into the policy wording: 


"It is hereby agreed and declared that for the purpose of this policy each of the 
parties comprising the insured shall bé consideréd as a separate and distinct unit 
and the words “Thé Insured” shall bé considered as applying to cach party in the 
same manner as if a separate policy had been issued to each of the said parties 
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*3 If by the terms of, this j insurance any ‘mandatory deductibles are malta of if 
the Contractor should. lect, with the, concurrence of the Owner, to increase the 
mandatory deductible * “amounts or purchase" this insurance with voluntary 
deductible amounts, ‘thé Contractor shall be, responsible for payment of the 

amount of the deductible i in the évent oe a paid claim.” 
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Reference Article 11, Clause 11.4, Paragraph 11.4.4: Deléie entirely." 


he 


18 Reference Article 11, Clause 11.4, Paragraph 11.4.6: 


Delete as written and insert in liew thereof the following:- 


‘a 


11.4.6 The Contractor shall file two certified copies of ‘all policies with the Owner before” 
maintain such insurance and to so notify the Owner, then the Contractor shall bear all 
reasonable costs properly attributable thereto and Such Costs '§ ial not be reimbursed by 


the Owner. * = a et 
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15! QUALITY, AND QUANTITY OF TRE WORK 
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’ American Arbitration Association 


Dispute Resolution Services Worldwide 
CONSTRUCTION INDUSTRY ARBITRATION RULES 
Demand for Arbitration 


MEDIATION: If you would like the AAA to contact the other parties and attempt to arrange a mediation, please check this box. 


There is no additional administrative fee for this service. 

Name of Respondent Name of Representative (if known) 

American University of Antigua - College of Medicine Leonard Sclafani, Esq. 

Address: Name of Firm (if applicable) 

c/o Manipal Education Americas, LLC, Agent for AUA American University of Antigua - College of Medicine 
Representative’s Address: 

One Battery Park Plaza, 33rd Floor One Battery Park Plaza, 33rd Floor 

New York NY 10004 New York NY 410004 

Phone No. Fax No. Phone No. Fax No. 

212-661-8849 212-661-8849 

The named claimant, a party to an arbitration agreement dated September 25, 2008 , which provides for arbitration under the 

Construction Industry Rules of the American Arbitration Association, hereby demands arbitration. 

ARBITRATION CLAUSE: Please indicate whether the contract containing the dispute resolution clause governing this dispute 

is a standard industry form contract (such as AIA, ConsensusDOCS or AGC) or a customized contract for the specific project. 


Contract Form: AIA Document 201-1997 


THE NATURE OF THE DISPUTE 
See attached. 


Other Relief Sought: & Attomeys Fees & Interest 
& Arbitration Costs 0 Punitive/ Exemplary 0 Other 


Dollar Amount of Claim $ 


EC $83,059.56/US $30,762.80 


Amount Enclosed $ 975.00 In accordance with Fee Schedule: OFlexible Fee Schedule &Standard Fee Schedule 


PLEASE DESCRIBE APPROPRIATE QUALIFICATIONS FOR og ey ent TO BE APPOINTED TO HEAR THIS DISPUTE: 
Jorge R. Jimenez, Esq.; Hector M. Varela, PE, MBA, FASCE; or Jose Rafael 


apo Lopez, Esq. 


Project site AUA College of Medicine, Antigua 


Specify type of business: Claimant General Contractor 


Hearing locale requested San Juan, Puerto Rico 


Estimated time needed for hearings overall: 


Respondent_Medical School 


hours or 1.00 days 


You are hereby notified that a copy of our arbitration agreement and this demand are being filed with the American Arbitration 
lees a request that it commence administration of the arbitration. The AAA will provide notice of your opportunity 


to file an ering statement. 
Signature Pe a Name of Representative 
Me LAA Zz “F; AOS J. Scott Greer, Esq. 
Name of Claifan' Name of Firm (if applicable) 
Leeward Constructign Company Limited Lewis & Greer, P.C. 
Address (to be uged in connection with this case) Representative’s Address 
All Saints Road, PO Box 1400 510 Haight Avenue, Suite 202 
City State | Zip Code City State | Zip Code 
St. Johns, Antigua Poughkeepsie NY {2603 
Phone No. Fax No. Phone No. Fax No. 
268-462-0071 845-454-1200 845-454-3315 
Email Address: Email Address: 
info@leeward.ag jsgreer@lewisgreer.com 
To begin proceedings, please send a copy of this Demand and the Arbitration Agreement, along with the filing fee as 
provided for in the Rules, to: American Arbitration Association, Case Filing Services, 1101 Laurel Oak Road, Suite 100 
Voorhees, NJ 08043. Send the original Demand to the Respondent. 
Please visit our website at www.adr.org if you would like to file this case online. AAA Case Filing Services can be reached at 877-495-4185. 
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AMERICAN ARBITRATION ASSOCIATION 
CONSTRUCTION INDUSTRY ARBITRATION RULES 
DEMAND FOR ARBITRATION 


Date: February 7, 2013 


Neal S. Simon, President . 

American University of Antigua, College of Medicine 

c/o Manipal Education Americas, LLC, 

Agent for American University of Antigua, College of Medicine 
Kasturba Medical College International Center 

One Battery Park Plaza, 33" Floor 

New York, NY 10004 


PLEASE TAKE NOTICE THAT Leeward Construction Company, Ltd. (“Leeward”), a 


party to a written agreement dated September 25, 2008 (the “Contract””), which, inter alias provides 


that: 


§ 4.6 ARBITRATION 

§ 4.6.1 Any Claim arising out of or related to the Contract, except 
Claims relating to aesthetic effect and except those waived as 
provided for in Sections 4.3.10, 9.10.4 and 9.10.5, shall, after 
decision by the Architect or 30 days after submission of the Claim to 


the Architect, be subject to arbitration. 


§ 4.6.2 Claims shall be decided by arbitration which, unless the 
_parties mutually agree otherwise, shall be in accordance with the 
Construction Industry Arbitration Rules of the American Arbitration 
Association currently in effect. The demand for arbitration shall be 
filed in writing with the other party to the Contract and with the 
American Arbitration Association, and a copy shall be filed with the 


Architect. Location of any Arbitration will be Antigua. 
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(A copy of the “Agreement to Arbitrate” as set forth in the General Conditions to the Contract, is 
annexed hereto) hereby demands arbitration of the following disputes, which are subject to 


arbitration thereunder: 


This dispute arises out of the construction of a medical school in St. Johns, Antigua. On 
September 25, 2008, Leeward, as general contractor, entered into a Contract with the Respondent, 
American University of Antigua — College of Medicine (the “AUA”), as owner, for the 
construction of the medical sciael for the fixed price of EC $27,436,824.00, subject to additions 


and deductions as provided in the contract documents. 


CLAIMANT seeks recovery of contract funds in the amount of 
EC$83,059.56/US$30,762.80" that were inadvertently mis-tabulated as Antigua aa Barbuda 
Sales Tax during the requisition process. The Respondent admitted owing these funds at a prior 
related arbitration proceeding entitled Leeward Construction Company, Inc. v. American 
University of Antigua, College of Medicine, Case No. 50 110 T 00075 11, Jose R. Capo, Esq., 
Jorge R. Jimenez, Esq. and Hector M. Varela, PE, MBA, FASCE. The relevant facts as 
previously determined by the Arbitration Tribunal are set forth in the Arbitration Award dated 
June 22, 2012, as modified by The Final Arbitration Award dated August 8, 2012. The issue 
concerning the ABST is set forth on pages 11-12 and 27-28 of the Award. (A copy of the award 
as modified is attached hereto and incorporated herein.) 

CLAIMANT seeks cost of arbitration 


CLAIMANT seeks attorneys fees. 


* The Arbitration Tribunal awarded damages in Eastern Carribean Dollars (“EC”), As of June 22, 2012 and August 
8, 2012, the conversion rate for Eastern Caribbean dollars to United States dollars is 0.3704 United States dollars for 
each Eastern Caribbean dollar, and United States dollar to Eastern Caribbean dollar is 2.700 Eastern Caribbean 
- dollars for each United States dollar. See http://www.likeforex.com. For purposes of this Petition/Motion, the 
’ Petitioner will reference the award going forward in both United States Dollars and Eastern Caribbean Dollars. 
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PLEASE TAKE FURTHER NOTICE that in accordance with §4.61 of the General 
Conditions to the Contract, a written claim, dated November 20, 2012 and supplemented on 
December 21, 2012, upon which this demand for arbitration is founded, was served upon 
Sundaram Architects Pvt. Ltd. (“Sundaram Architects”) and the AUA, and that the AUA having 
the power to pay the claims have neglected or refused to make payment thereof for more than 


thirty (30) days after such presentment. 


YOU ARE HEREBY NOTIFIED that a copy of this Demand for Arbitration with a copy 
of the agreement to arbitrate will be filed with the International Center for Dispute Resolution, 
American Arbitration Association, Case Filing Services, 1101 Laurel Oak Road, Suite 100, 
Voorhees, NJ 08043, USA location, with a request that it commence administration of the 
arbitration pursuant to the Construction Industry Rules. Under the rules, you may file a Statement 
of Defense within the time specified in the rules after notice from the administrator. 


Dated: February 7, 2013 
Poughkeepsie, New York 


Attorney for Claimant, 

Leeward Construction Co. Lid. 

510 Haight Avenue, P.O. Box 5990 
Poughkeepsie, New York 12603 
Tel: (845) 454-1200 


email: jsgreer@lewisgreer.com 


ce: Eric Linde, Chairman 
Leeward Construction Co. Ltd. 
All Saints Road, P.O. Box 1400 
St. Johns, Antigua 
Tel: (268) 462-0071 
email: info@leeward.ag 
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§ 4.4.5 The Architect will approve or reject Claims by written decision, which shall state the reasons therefor and 


which shall notify the parties of any change in the Contract Sum or Contract Time or both. The approval or rejection 
of a Claim by the Architect shall be final and binding on the parties but subject to mediation and arbitration. 


§ 4.4.6 When a written decision of the Architect states that (1) the decision is final but subject to mediation and 
ae arbitration and (2) a demand for arbitration of a Claim covered by such decision must be made within 30 days after 
the date on which the party making the demand receives the final written decision, then failure to demand arbitration . 
er within said 30 days’ period shall result in the Architect's decision becoming final and binding upon the Owner and 
‘Contractor, If the Architect renders a decision after arbitration proceedings have been initiated, such decision may 
od be entered as evidence, but shall not supersede arbitration proceedings unless the decision is acceptable to all parties 


concerned, 
“aa § 4.4.7 Upon receipt of a Claim against the Contractor or at any time thereafter, the Architect or the Owner may, but 
_ is not obligated to, notify the surety, if any, of the nature and amount of the Claim. If the Claim relates to a 
ned possibility of a Contractor's default, the Architect or the Owner may, but is not obligated to, notify the surety and 


request the surety’s assistance in resolving the controversy, 


§ 4.4.8 If a Claim relates to or is the subject of a mechanic's lien, the party asserting such Claim may proceed in 
‘od accordance with applicable law to comply with the lien notice or filing deadlines prior to resolution of the Claim by 
the Architect, by mediation or by arbitration. 


§ 4.5 MEDIATION . 

§ 4.5.1 Any Claim arising out of or related to the Contract, except Claims relating to aesthetic effect and except those 
waived as provided for in Sections 4.3.10, 9.10.4 and 9.10.5 shall, after initial decision by the Architect or 30 days 
after submission of the Claim to the Architect, be subject to mediation as a condition precedent to arbitration or the 
Sen institution of legal or equitable proceedings by cither party. 


<a § 4.5.2 The parties shall endeavor to resolve their Claims by mediation which, unless the parties mutually agree 
otherwise, shall be in accordance with the Construction Industry Mediation Rules of the American Arbitration 
‘Association currently in effect. Request for mediation shall be filed in writing with the other party to the Contract 
and with the American Arbitration Association. The request may be made concurrently with the filing of a demand 
for arbitration but, in such event, mediation shall proceed in advance of arbitration or legal or equitable proceedings, 
which shall be stayed pending mediation for a period of 60 days from the date of filing, unless stayed for a longer 
period by agreement of the parties or court order, ‘ 


te 


§ 4.5.3 The parties shal] share the mediator’s fee and any filing fees equally. The mediation shall be held in the place 
ee! where the Project is located, unless another location is mutually agreed upon, Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction thereof. 


§ 4.6 ARBITRATION 
(eens § 4.6.1 Any Claim arising out of or related to the Contract, except Claims relating to aesthetic effect and except those 
waived as provided for in Sections 4.3.10, 9.10.4 and 9.10.5, shall, after decision by the Architect or 30 days after 
submission of the Claim to the Architect, be subject to arbitration, Prior to arbitration, the parties shall endeavor to 
resolve disputes by mediation in accordance with the provisions of Section 4.5, 


tee § 4.6.2 Claims not resolved by mediation shall be decided by arbitration which, unless the parties mutually agree 

; otherwise, shall be in accordance with the Construction Industry Arbitration Rules of the American Arbitration 
we Association currently in effect. The demand for arbitration shal] be filed in writing with the other party to the 
Contract and with the American Arbitration Association, and a copy shall be filed with the Architect. Location of | 
any Arbitration will be Antigua, 


§ 4.6.3 A demand for arbitration shall be made within the time limits specified in Sections 4.4.6 and 4.6.1 as 
applicable, and in other cases within a reasonable time after the Claim has arisen, and in no event shall it be made 
after the date when institution of legal or equitable proceedings based on such Claim would be barred by the | 
— applicable statute of limitations as determined pursuant to Section J3.7. 


AIA Document A201™ — 1997, Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987 and 1997 by The American 
Init, Institute ol Archilecls, All rights reserved, WARNING: This AIA® Document Is protected by U.S, Copyright Law and International Treaties. Unauthorized 94 
ee : reproduction or distribution of this AIA® Document; or any portion of it, may resull In severe clvil and criminal penaltles, and will be prosecuted lo the 
/ maximum extent possible under the law, This document was produced by AIA soliware al 13:26:35 on 09/24/2008 under Order No.1000356699_1 which 


expires on 6/16/2008, and is not for resale. 
bane! fe Noles: j (2404291990) 
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AFFIDAVIT OF SERVICE 


STATE OF NEW YORK _ ) 
COUNTY OF DUTCHESS _ ) ss: 


MELINDA L. BENANTI, being sworn says: I am not a party to the action, am over 18 
years of age and reside at Marlboro, New York. 


On February 7, 2013, I served the within Demand for Arbitration with arbitration clause by 
depositing a true copy thereof, enclosed in a post-paid wrapper, sent in an official depository under 
the exclusive care and custody of: 


VIA INTERNATIONAL FEDERAL EXPRESS 
A.S. Nagesh 

Sundaram Architects Pvt. Ltd. 

No. 19 Kumara Krupa Road 

Bangalore — 560001 


India 

VIAU.S. POSTAL SERVICE VIA U.S. POSTAL SERVICE 
CERTIFIED MAIL, CERTIFIED MAIL, 

RETURN RECEIPT REQUESTED RETURN RECEIPT REQUESTED 

Neal S. Simon, President Leonard Sclafani, Esq. 

American University of Antigua, American University of Antigua, 

College of Medicine . College of Medicine 

c/o Manipal Education Americas, LLC, c/o Manipal Education Americas, LLC, 

Agent for American University of Antigua, College Agent for American University of Antigua, College 
of Medicine of Medicine 

Kasturba Medical College International Center Kasturba Medical College International Center 
One Battery Park Plaza, 33™ Floor One Battery Park Plaza, 33" Floor 

New York, New York 10004 New York, New York 10004 


— 


LINDA L. BENANTI 


Sworn to before me on the 7th 
day of February, 2013. 


Crh |r 


Notary Public Carol A. Verdis 
NOTARY PUBLIC, State of New York 
No, 01VE5037251 
Qualified in Dutchess County 
Camirissinn Fenires Mav 6, 72D iS 
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AMERICAN ARBITRATION ASSOCIATION 
INTERNATIONAL CONSTRUCTION INDUSTRY ARBITRATION RULES - 
ANSWER AND COUNTERCLAIM 


TO: Leeward Construction Company, Ltd. 
c/o Lewis & Greer, P.C. 
Attorneys for Claimant 
510 Haight Avenue 
Poughkeepsie, New York 12603 


Re: 50110 T 00118 13 
Leeward Construction Corp. v. American University of Antigua College of 
Medicine 


PLEASE TAKE NOTICE that American University of Antigua College of Medicine 
hereby answers the Statement of Claim of Leeward Construction Company, Ltd. and 
Counterclaims as follows: 


Claimant claims entitlement to EC$83, 059.56/US$30,762/80 which said sum 
derives from an alleged “mis-tabulation as Antigua and Barbuda Sales Tax (“ABST”) 
during the requisition process. 

There is no issue that the sum was paid to Leeward. The claim here is that the 
sum was paid as reimbursement for ABST that AUA allegedly owed to Leeward, but 
was subsequently added to the amount that was paid to Leeward as a progress 
payment so that, when Leeward was paid on the following requisition, the amount 
allegedly “mis-tabulated” was deducted from that requisition leaving Leeward short 
on the payment of the requisition in the amount of the sum above stated. 

AUA asserts herein, first, that Leeward has not provided any evidence that it 
actually paid the Government of Antigua and Barbuda the ABST in connection with 
the requisition at issue or in connection with any prior or subsequent requisition. 

AUA further asserts that, even if Leeward establishes that it paid this, or any 
other amount of ABST, it was its responsibility and obligation to do so under the 
terms of the parties contract, such that the amount that Leeward was paid for the 
requisition at issue was correctly added to the amount of its progress payment. 
Leeward was not entitled to a separate or additional payment for reimbursement of 
ABST. 

AUA further asserts by way of a defense and a counterclaim that it paid ABST to 
Leeward in addition to, and not as a part of its progress payments in all but the one 
from which Leeward’s claim herein originates in the sum of EC$3,614,552.41 asa 
result of error, mis-tabulation and mutual mistake, despite that Leeward provided 
no proof of payment of the tax and, in any event, was, itself, obligated to pay the tax 
without reimbursement by AUA. 

Lastly, AUA asserts that it submitted its claim for a reimbursement of the said 
sum to the Project Architect, R. Sundaram, Sundaram Architects as required by the 
parties contract; and that the Project Architect has approved the claim. AUA is 
therefore entitled to this sum. (see the attached correspondence) 
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In this regard, AUA states the following: 


Section 3.6.1 of the General Conditions to the Contract, entitled “Taxes,” 
unambiguously obligates the Contractor, Leeward, to “pay sales, consumer, use and 
similar taxes for the Work provided by the Contractor ... .” This obligation plainly 
includes the Antigua and Barbuda Sales Tax (“ABST”). Notwithstanding this clear 
mandate, as evidenced by the payment applications submitted by Leeward (e.g., Ex. A to 
Leeward’s December 21, 2012 letter to the Project Architect), throughout the Project 
Leeward charged AUA ABST at a rate of 15% for all the work Leeward performed on 
the Project. As the invoices AUA approved for payment reflect, AUA paid the ABST 
charged by Leeward. See Ex. 1, hereto. Our records reflect that Leeward wrongfully 
charged, and AUA mistakenly paid, no less than EC $3,614,552.41 in ABST. 
Accordingly, AUA is entitled to a ruling that Leeward was obligated to pay ABST, and 
Leeward, in turn, is therefore obligated to reimburse AUA for all the ABST it collected 
from AUA. 


In its November 20, 2012 claim, Leeward contends that AUA conceded during a 
prior arbitration that it was obligated to pay Leeward EC $83,083.24 in progress 
payment, because that payment was a payment for ABST in connection with Payment 
Requisition No. 22 and wrongfully applied. However, Leeward’s claim for this money, 
and the alleged concession-made by AUA’s counsel during opening arguments at the 
prior arbitration, are both premised on the mistaken belief that AUA was responsible to 
pay ABST and on the assumption to Leeward actually paid Antigua EC $ 83,083.24 for 
the ABST collected at that time.’ 


As set forth in Leeward’s December 21, 2012 supplemental submission to the 
Project Architect on its claim herein, what the parties called at the arbitration the “ABST 
Error” and what Leeward has now labeled a “mis-tabulation” was a product of the 
manner in which Leeward tracked payments on the Project. Generally speaking, 
Leeward issued monthly payment applications for the work it completed on the Project 
since the last payment application, which amounts were based upon measuring the work 
done and applying the predetermined unit rates set forth in the Bill of Quantities that was 
made a part of the Contract. Leeward’s payment application would calculate the amount 
earned to date for its Work and then subtract the total amount that had been paid to date. 
Leeward would then bill AUA for this difference, separately charge AUA 15% in ABST 
and request payment for the sum. AUA would then pay the sum, including ABST. 


Leeward would determine how much had been paid to date by keeping a running 
tally of the prior progress payments, exclusive of ABST, which it submitted with its 
payment applications. With respect to the EC $ 83,083.24 ABST payment at issue, 
Leeward, according to its claim, mistakenly recorded the total amount paid by AUA, 
including ABST, in its running tally. As a result, when Leeward issued the following 
payment application, the amount of money Leeward reflected as having been paid by 
AUA in prior progress payments was EC $ 83,083.24 more than it should have been. 


* AUA’s wrongful payment of ABST, in general, was not at issue in the prior arbitration. 
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The so-called concession was simply an acknowledgment of this alleged error and by 
implication assumed that AUA was obligated to pay the misapplied ABST in the first 
place, nothing more. Because, as demonstrated above, AUA was not obligated to pay 
ABST, Leeward’s misapplication of the money serves to reimburse AUA for a small 
fraction of the ABST Leeward wrongfully collected. 


In sum, AUA respectfully requests that Leeward’s claim be denied and that an 
award issue in AUA’s favor declaring for the amount of the ABST that Leeward was 
wrongfully paid; to wit, EC $3,614,552. 


Dated: February 27, 2013 
New York, New York 


One Battery Park Plaza, 33"4 Fl. 
New York, New York 10004 
(Tel.) 212-696-988 

email: l.as@mindspring.com 


ABST Payments 


$50,075.05 
$65,398.08 
$36,694.52 
$36,586.04 
$46,519.90 
$120,969.00 
$176,431.68 
$70,116.02 
$9,666.98 
$143,779.67 
$137,766.27 
$409,676.77 
$550,835.46 
$230,721.53 
$410,551.87 
$415,282.54 
$196,410.71 
$209,080.45 
$190,590.53 
$83,083.24 
$8,586.66 
$15,729.44 
$3,614,552.41 
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SUNDARAM ARCHITECTS PVT. LTD. 


ARCHITECTURE © ENGINEERING © PLANNING e INTERIORS » SERVICES 


Fax : 001-845-454-3315 Date : 27.02.2013 
Kind attn: Veronica A. McMilian, 


Mis. Lewis & Greer, P.C, 
Attorneys at Law, 

510 Haight Avenue, 
POUGHKEEPSIE, 

NEW YORK 12603, USA 


Dear Sits, 
Leeward Ciaim with respect to ABST 


It is verified that AUA paid the ABST charged by Leeward. The amount is 
$3,614,552.414 
As per contract Leeward has to pay all taxes including ABST. 


it is a fact that AUA has paid Leeward ABST taxes although Leeward should pay 
the taxes. 


Please advise Leeward to return the ABST collected from AUA to AUA. 
Thanking you, 


Yours faithfully, 
For Sue Architects Pvt. Ltd. 


by 


_< —_— 


R. SUNDARAM 


#179, Kumara Krupa Road, Bongalore - 560 001, india ‘ , 
Tel : 491 (0}80 2238 0701 / 2238 0702 / 2238 0703 » Saerl sa a 
Fox ; +97 (0}80.2225 2339 Ernall : edog@sundaramaichitecis.com : 
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$50,075.05 
$65,398.08 
$36,694.52 
$36,586.04 | 


| 
| 
| 
| 
| 
ABST Payments | 


$46,519.90 
$120,969.00 
$176,431.68 
$70,116.02 
$9,666.98 
$143,779.67 
$137,766.27 
$409,676.77 
$550,835.46 
$230,721.53 
$410,551.87 
$415,282.54 
$196,410.71 

. $209,080.45 
$190,590.53 
$83,083.24 
$8,586.66 
$15,729.44 
$3,614,552.41 
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Ametican University of Antigua 
College of Medicine 
Check Request Form 


PUSSE IF HOUSING CONTRA! LEEKALD COnBYEUcrON 
INTEZIM PAYMENT ¥ 1.00 " . +, 333, 8323.67 
ABST ‘  §&O 075, oS 
’ Se 383 9Ob 72 
‘Vendor's TIN / SS# 
Make check payable to: LEEMALD CONSTWUCTICN) COMPOAY LIT. 
Contact name NEIL OIcKOon. 
Contact phons #; 729 [LO7T2 2 


Peyment addcess: AU, SAINTS Cosco, 
P,0.€ax%, 1400 
SZ. dow SS 
AARLQVA. 
US $'s EC $'s 
393908.72 


Check amount: 


APRioveD For PAYMOLT POON, AGREEMENT OF BILL 
OF QUALITIES CATES T COMPLETION OF CONTRACT. 


LC000242 
AUA000431 
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American University of Antigua 


College of Medicine 
ens Request Form 
7 Suet Employee information: a S- eaae tact Ne . ag ti, ; : ‘ 
Name MikeJohnson 
Department: Construction 
DATE a St 


Phase 1: cL aa oy libacy Names pene Consttuction. a ee 


Interim Payment # 2.00/A - 435,986.79 
ABST 7 65,398.02 
Subtotal 501,384.81 | 
LESS: Payment A/C: Corey Greenberg email 5 /22/08 300,000.00 


EC $ 201,384.81 


TTS hanya Stain re gm tia, 


Shs Rent aN il Scere 


Vendor's name: Leeward nara Company Ltd. 


Vendor's TIN / SS# 

Make check payable to: Leeward Construction Company Ltd. 
Contact name: Neil Dickenson 

Contact Beas #: 729-0072 


Payment address: All Saints Raod 
P.O. Box, 1400 


St. John's 
a se ee 


- 
US $'s EC §'s 
CHEQUE AMOUNT: . — 
ie. 4 xt ” ‘Additional Goniments “a Pe 


pene) Fe ot ees Beading Agteement of Bill of Quantities F Retes & Corptetba 
of Contract, 


Requestor's Signature: 
Request Date: 

Dean's Approval: 
Approval Date: 


Finance Approval: 
Approval Date: 


AUA000456 
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American University of Antigua 
College of Medicine 
Check Request Form 


é Wi ge nee ee 
AUA Employee Information, 


Name: Mike Johnson 


Department: _ Construction 


DATE May 30th, 2008 


Phase i: Ciesereaas ee Leeward Construction erates 


Interim Payment #3.00 244,630.15 
ABST 36,694.52 
EC $ 281,324.67 


ak cs vendor ‘Ent formatio Stials ote a ee ; 
Vendor's name: Toul Cone Company Ltd, 
Vendor's TIN / SS# 
Make check payable to: Leeward Construction Company Ltd, 
Contact name: Neil Dickenson 
Contact phone #: 729-0072 
Payment address: _ All Saints Raod 
P.O. Box, 1400 


St. John's 
Antigua : 


US $'s EC $'s 
cae AMOUNT el 


\dditional Comnients - 


je For ee Pending Agreement of Bill of Qusatities Rates & ce eaneeiea 
of Contract. 


Requestor's Signature: 


Request Date: 


Dean's Approval 


Approval Date: 


Finance Approval: 


Approval Date: ; LC000294. 
AUA000479 
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American University of Antigua 
College of Medicine 


Check Request Form 
(UA Employee Informatio 


TM Bet 


Department: Construction 


DATE May. SOE 2008. 


Phase 1: Classroom 1 /Libe v/ Nurses: Leeward Constaction: eles 


Interim Payment #4.00 243,906.96 
ABST . 36,586.04 


EC $ 280,493.00 


Ep Spe pT a tae Sayer fae! 
‘Vendor information's” Tee 


ie BE BAL Went t RET LEM comic techie < 
Vendor's name: awed Construction Company Lid. , 


Vendor's TIN / SS# 


Make check payable to: Leeward Construction Company Ltd. 


Contactname:  ~ Neil Dickenson 


Contact phone #: 729-0072 
Payment address: All Saints Raod 
P.O. Box, 1400 


St. John's 
Antigua 
US $'s 7 EC $'s . 
ZOO 


Watt ty Meee ® ie emine ge met poe 


fot " Additional Comments -. 


ee) Fo or nee Peking Agreement of Bill of Cae Rete: & Compete 
of Contract, 


Requestor's Signature: 
Request Date: 


* Dean's Approval: 


Approval Date: 
Finance Approvak 
Approval Date: . a 1C000317 


AUA000500 
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ab 
, American University of Antigua 
College of Medicine 
Check Request Form 
2AUA Employee Information nic 0 ea ee ee ee 
“MikeJohnson 

Department Construction 
DATE 13-Jun-08 
‘Phase 1: = Claseroont / [Library /Nutses: sVecward Comsttaction — 
Interim Payment #5.00 310,132.65 
ABST 46,519.90 


Total Payment EC $ 356,652.55 


3 fVendo: ofa vse tard Bh pee ate 
Vendor's name: Leeward Construction Company Ltd. 
Vendor's TIN / SS# 


Make check payable to: Leeward Construction Company Ltd. 


Contact name: Neil Dickenson 


Contact phone #: 729-0072 
Payment address: All Saints Raod 
P.O, Box, 1400 
St. John's 
Antigua — 
US $'s EC $'s 
sind AMOUNT eee 


“Additional Comments 


sa bee oetane 8 tones tote onteas Henin 


Approved Fe For eoped Pending Agreement of Bill of Quantities Ratio’ & eee 
of Contract. 
Retention received to 5% in Accordance with setter of sitet. 


Seg prreenen rae ane megs uerrrientomemnms oy me Memenaay 4 Gee eT tre bene © stares ater ftom 8 ott mae Vee Nee ee epee tan ee bate ee meee et 


oe wo ae 
Vem ide ree ote : 


‘Ravens eee 


Request Date: 


Dean's Approval: 
Approval Date: 


Finance Approval: 


Approval Date: LC000342 
AUA000525 
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American University of Antigua 


College of Medicine 
Check bee al Form 
* per gre Te EEA ; . 
Lek tps Hak treat teeth Rate SADA Employ yee Iatormats Laie x4 Sabet Us et we 
Name: Mike Johnson 
. Department: Construction 
DATE 13-Jun-08 


a ean . 
Phase LL eae 7 Library/ Nurses: Leeward Construction 
Interim Payment #6.00 Mobilization 806,460.00 
ABST i 120,969.00 
Total Payment “EC $ 927,429.00. 


Vendor's ae — spay renee Company y Lid. oO __ 
Vendor's TIN / SS# 

Make check payable to: Leeward Construction Company Ltd. 

Contact name: Neil Dickenson 

Contact phone #: 729-0072 

Payment address: All Saints Raod 


P.O. Box, 1400 
St. John's 
Antigu: a 


US $'s ' EC $'s 


(CHEQUES AMOUNT aL A ; 


Be Darang aA dee Wok Reever oe VATU EA ban me os 


poe For Pasnsiit Pande Agree of Bill of Ouantites Rates & Crmnleon 
of Contract. 


Requestor's Signature: 
Request Date: 

Dean's Approval: 
Approval Date: 
Finance Approval: 


Aspeieal Date . L©000372 
AAS 
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DATE 


C be 
American University of Antigua . @ 
College of Medicine 

__Check Request Form _ oo 
‘ AUK BmployesIafommaton “oe ce OS 
pee OWE eee 
Construction 
July 25th,2008 


Phase 1: Ginscroom/ Libra y Nutses: Teel Constrcution 
Interim Payment #7.00 Measured Works /Materials on Site. 1,176,211.22 


ABST 


176,431.68 


Total Payment 1,352,642.90 
; Fone at a ene —— anes 


_ Fendos 5 name! 


Vendor's TIN / SS# 


Make check payable to: 


Contact name: 


Contact phone #: 


@::-:: address: 


CHEQUE AMOUNT 


Requestor's Signature: 
Request Date: 

an's Approval: 
Approval Date: 


Finance Approval 
Approval Date: 


jonah : Ly sae SH SY VTE AT kD ; : ee 1 
Leeward Construction Company Ltd. 


Leewatd Consstruction Company Ltd. 
Neil Dickenson 
729-0072 


All Saints Road 
P.O. Box, 1400 
Antigua 


US $'s EC$'s 
_ 352, 624, 20 


romney, + eraees 


i 
| 
| 
| 
| 
| 
} 
i 
i 


i 
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” . : American University of Antigua 


College of Medicine 
a det Wo Form 
D din A 


Depastment: , Construction 
DATE July 25th,2008 
ee hy ape Nae an ON FEE DS eacha1059 ‘ o srs Ie, : ry ter Sora ¥ a ir (Epa ie ey PT SALES ¥oN a 


Daae 1: ny, Library/N Nicives: Leeward Constecution 


Interim Payment #9.00 Measured Works/Materials on Site. . 467,440.11 
ABST 70,116.02 


[Zotal Payment pale 396. 13 


‘Tendor's am ae Leeward Cee ous any Ltd. Ps 
Vendor's TIN / SS# 
Make check payable to: Leeward Consstruction Comp any Ltd. 
Contact name: Neil Dickenson 
Contact phone #: . . 729-0072 ; 
Payment address: All Saints Road @ 
. P.O. Box, 1400 


S. Antigua 


US $'s EC $'s 
CHEQUE AMOUNT ef: 356. 13 


Requestor's Signature: 
Request Date: 

Dean's Approval: 
Approval Date: 
Finance Approval: 
Approval Date: 
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American University of Antigua 
College of Medicine 
_ eee. Check Request ee : a 


Bers 0 Oo Res BUA: Employee information ae ee eee 
Name: . Lt Col Roche Antony 


Department: Construction 


DATE September | 18th, 22008_ ) 


gee ZF ‘Claserocin/ Library/ Nuigses* pee Can Dats ee 
Interim Payment #10.00 Measuted Works/Materials on Site. 64,446.50 
ABST ; 9,666.98 
Prelims From 8/3/08 to 30/4/08 ; 199,853.39 
Total , EC $ 273,966.87 


Vendor: information” — oes 


Vendor's name: Teewasd Canemucsen Company Ltd. 


Vendor's TIN / SS# ; 

Make check payable to: Leeward Construction Company Ltd, 
Contact name: Neil Dickenson ) 
Contact phone #: 729-0072 


Payment address: All Saints Raod 
P.O. Box, 1400 


US $'s EC $'s 

CHEQUE AMOUNT : 273,966.87 
eo Saal cr, *' Additional Gomments “0 hg 
Nil. 

ee ee ere Approval es Paes 
Requestos's Signature: 3 ; 4 
Request Date: 
Dean's Approval: my r vf ok. 
Approval Date: 
Finance Approvak : : 
Approval Date: » LC000523 


AUA000684 


© aes = 
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American University of Antigua 
College of Medicine 
Check a Form 


Rake Lt Col "Roche Aatoa = Serer ee 


Department: Construction 


October 14th,2008 = 


| P ase 1: Classroom/ Libra /Nutses: Leeward Construction a 
Interim Payment #14,00 Measured Works/Materials on Site. 958,531.17 
= 143,779.67 


EC $ 1,102,310.84 
‘ Ver Bout intornia: ee 


a OFS” encore ia 
Vendor's TIN / £84 ABSTNO:TIN0502142 


Make check payable to: Leeward Construction Company Ltd. 


Contact name: Neil Dickenson 


Contact phone #: 729-0072 


Payment address: All Saints Road 
P.O. Box, 1400 
St, John's 
US $'s EC $'s 
CHEQUE AMOUNT 1,102,310.84 


Bo Ad ditic: Hon: makeou Mer neat rl? 


st Fs g 1, 1008, 310 8 | " 
ECS Gln nuMow out. Aonschid co ep 
and ey four, Cons Ouly _) 


Requestor's Signature: 


Dean's Approval: 
Approval Date: 


Finance Approval; 
Approval Date: 


Request Date: a aia ; ly Oe LOHb . 
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American University of Antigua 
‘ College of Medicine 
as Soi Mal ose 
Name: "Lt Col Rocke Binkeay. 
Department Construction 
DATE November the 2008 


Phase 1 1: PGanaoe nice (Newer feet Cor ote Gucuoti _ ss Speman 
Interim Payment #12.00 Measured Works/Materials on Site. $718,588.47 
at $107,788.27 


Outstanding ABST Application #10 $29,978.00 


Total - $856,354.74 


ee eee ee bit a ee oe Bavendcg so Totorina none een fitale (ae at ia GS fied 
Vendor's name: pee erence openers Ltd. 
Vendor's TEN / SS# ABSTNO:TIN0502142 


Make check payable to: Leeward Construction Company Ltd. 
Contact name: Neil Dickenson 
Contact phone #: 729-0072 


‘Payment address: All Saints Road 
P.O. Box, 1400 


St. John's 


US $s EC $'s 
CHEQUE AMOUNT ; 856, he ts 


MS Clitahe | bebe Ch 
lilie dust Lin eo | cok) fev A, abs ie du 


Wiz Pers LA as atinnd f adeuae 


Mae date Bone Fo a siete eee iow 


gO: ee 8 
LER Reo sO, ego Bate en te ett” SEUSS ae 
tee es ake wee ne eet ee a” ete dt 
Pearrnoudr Cg 
tees 


Requestot's Signature: 
Request Date: 

Dean's Approvak 
Approval Date: 


Binance Approval: 


AUA000856 


a Rete e I et RI HTT Ae OWEN HEIRESS ays Rens rir kee an Ty ate ein knits Pine fedinn es Lenten ener mer free mate pene 


Hoe mee ener cnet 
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American University of Antigua 
College of Medicine 
Check Request ibis 

FRY: pEMipioy Gyeen nformat 


Name | Lt Col Roche Antony " : 
Department: Construction 


DATE December cee — 


Phase L: Giacesie isitary ERT Pm pemeenine nia 


Interim Payment #13.00 Measured Works/ Materials on Site. $2,731,178.48 
ABST $409,676.77 
Less Mobilisation Advance . $1,956,460.00 
Total' $1,184,395.25 
ae Se Nemaguaentan ore rom Z 
Vendor's name: Ta Construction Company Ltd. - 

Vendor's TIN / SS# ABSTNO:TIN0502142 


Make check payable to: Leewatd Construction Company Ltd. 
Contact name: Neil Dickenson 


Contact phone #: 729-0072 
Payment address: All Saints Road 
P.O. Box, 1400 
St. John's . 
Antigua 
US $'s EC $'s 
1 eeeene = 


Request Date: 


Dean's Approval: 
Approval Date: 


Finance Approval: fo 
Approval Date: 


AUA000956 


open rer erent Na Shee tee gt sratteatene re Dee ee Se mere ee Re ee nt pete 
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{ 
i 
i 
i 
i 
i 
| 


Name: Ja Col Roche Antony 
Depsstricun Construction ein Ta fg PERE SEES 
DATE lanvary L3ch, 2009 
ear 3 ty ee at ese e tes 2 ’ 
Phase 1: Classcoom/Library/ Nurses; Leeward Construction - 
Invern Payment # 14.00) Measured Works/ Materials on Site, $3 672,236.40 
oe ABST 15% wea $550,835:46 
Less Mubilisatinn s\dvanec “| §3,292.418.00 
“Teral $930,653.85 
. va 2 Vendor littinadons,2 oe ba 6% 
Verdi's mane: Lecoward Couostrucioa Company I.td. 
Veudnr's ‘TIN / S88 ABS TNO STN0502142 
Make angen to 1 ceward Construction Company tte, 
Cums naan Neil Dickenson 
Cutiwet phe A 729-(KI72 
Caymenteddresig All Saints Read | 
P02, Bax, 1400 | 
St. Jubo's | 
Antigua 
US $x ‘ECS 
CHEQUE AMOUNT 930,655:85 
fi ge mS - 7 — 


Requestue's Signanire: 
Request Date: 


Ocan's Apprrenl> 
Approval Dou: 


finance Apprwvok 


Approval Deter 


a a 


AUAG01142 


| 
i 
| 
| 
| 
| 
| 
{ 


Case 15-1595, Document 28-9, 06/25/2015, 1540636, Page125 of 472 


eile lolarnah cag aia a Seese Chk emeees 


Sie Ja Col Roche Antony, 


BREGER fk F 
Sages 


ia 


Deparnncor: ‘Congmuction 
DATE February t8th, 2009 
ie WEE wan iene SRURTIRSRARELE SHU SS THERES 


Phase ts Classroom/ Library/1 Nurses: Leeward Construction 


Literin Payment 415.00 Measured Works/Mateduls on Site. $11,993,.466.76 
Less $%y Retention $599,673.34 
Previous Payments a 39,855, 649.97 
Subtotal . $1 538,143.55 
ABST 15%, $230,721.53 
“Toral Paytnent 31,768,865,09 
BOeaeH Te Cag OS ESE ae Jendgrdntormati OMe a boaeeeuneeas 


Veatior's mime Leeward Construction Campan ny "Lad. 
Vordors TIN / SS# ABS ENOsTINO502 L428 

Make cheek pasate en Leeward Consnruction Compasiy Lid, 
Contact anus Neil Dickenson 

Contact phos #: 729-0072 

Paymem nildteas: AU Saints Roud 


P.O, Box, 1490 


Sr. Joba's 


US $'s EC $s 
1,768 865.09 


TH wba ag 


CHEQUE AMOUNT’ 


a) ar a a 2 


Retyueator’s Sianntuces 
Reqvens.Dates 

Dean's Apprivak 
Approval Date; 


Pinanee Approval: 
Approval Dace 


AUA001163 
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wide tan badenanet AERIS aoebiveeTeEEes s 


Name: Lt Col Roche Antony 


Deparhnent: Constracdon 
DATE Mareh Virh, 2009 


ae 7 


Bob ee ES ts, SU CRS PRSSERAE REET ILERE EER EERE EER REDE 


Phase 1: Classroom/Library/Nurses: Leeward Construction 


~- 


Interina Payment #16.01 Medsared Works/Matenals an Site, §14,874,552,22 
Less 5% Retention $743,726.61 
Previous Payments ; $11,393,793.12 
Subtotal $2,737,012.49 
ABST [5% + ‘ $410,551.87 
Youal Payment ; $3, J 47564. 36 


8 He origs a re 


whe ba Fp te Matorbd@pe Reith ras we 
RES Seeebee. eee ES VEROUMRBSE TI cehe etre e828 7: 


Vendor's narhe: Leewatd Construction Company Ed. 


M-- 


Ventlar's ‘LAN { 58H. ABSSTNOsEIND502142 

Make cheek payubleant Leeward Construction Company Ltd. 
Gonrstt natne: Neil Dickenson 

Contact phone #: 729-0072 

Payment address: AIL Saints Read 


P.O”, Box, r4nn 
St. John's 


Antigua 


LS S's ECS$'s 
CARQUE AMOUNT 3,147,564.36 - 
Ley erage ony a cc a a hl a se 


obey 


Reqounur’s Sigeraluce: 


Request Date: 
Dean's Approval: 
Approval Due: 


linance Approval 
Apprnal Dute, 


AUA001183 


Deparment: , Gonstruction 
DATE Apri 17th, 2009 
sri pd iis z es 2 Ett ahs og 


Phase 1: cen le HOR bekaie: Construction _ 


Interiny Payment 217.00 Measured Works/ Materials on Site. i 7,716, 317, 09 
Loss 5% Retention $885,815.85 
Previous Payments $14,130,805.61 
Subtotal $2,699,695.65 


Revntion Release ( Classzoum 50%) $38,951.85 


Retention Release ( Service 50%) $29,902.91 
ABST 15% oe $415,282.54 
*Pétal Payment $3, 183, 832,95. 
Ent .P. 


SBap a ee ara us aida parce Sendsilaterthadon = 2 28 Re GE ose. we Heb Be ae ps 


Vendor's names Lecwned Construction Company Ltd. 


Vendur's TIN / SS# A BSTNOsTINOSH21 42 

Make check.payalite tu; Leuward Construction Company Ltd. 
Contaut names Neil Dickenson 

Couract phoue #1 729-4072 

Payment address AL Saints Road 


P.C), Box, 1400 
St. Joba's 


Antigua 
UB §$'« ‘BC $'s 
CHEQUE AMOUNT 3,185,832.95 


— 
ah! ey fe Me me nh er nem om rte pick oy vam Goin pe HR RTE APR Gm Ot 
ae roa a penne mene aren OY Oe a Rg RE Wom RE 


: ZH -& aispprovale & & » w 2 5a aa 
eh ie Ma 

Requestor's, Signature: . beyr An 7 
Reygueps Dare: 
Deno’s Approval 


Approval-Dares 


Finanee Approval: 


Appeoval Date: 
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AUA001204 


a es 


PRC ES Tab ck we 2. .AUAEmployscanformation: - TIRE EG RES ARES 


Name: Lt Gol Roche Antany 
Deparment: Conserucden 
DATH Apel 17h, a 

a ALU Ss Rae S i BES Shae SS See meds 
Phase 1; Anseroori/Libes ; “Nurses: Leeward Construction | 7 
Interiin Payment #18.00 Measured Works /Materials on Site. $1 9,094,021.50° 
‘Less 5% Retention : : $754 201,08 
Previous Payments ee $16, 899, 356.01 
Subtotal _ $1,239,946.42 
Reteatiod Release (‘Classruom 50%) acts $40,368.71 
Retention Release: ( Service 50%) | $29,074 62 
ABST 15% oes : ; SOG ALO 
“Potal Payment $1,505,8 15.46 


fe med  MehdoMlifermedtor ¢ = 3s 
Leeward Construction Com, pany al td. 


Vendor's name: 


Vendor's TIN / SSH ABSTNO:T INOKU2142 

Make chuek payuble 10: Leeward Construction Company [-1d. 
Conjact name Neil Dickensun 

Contact phone tH: 729-0072 

Priymant address: All Saints Road 


P.O. Bos, [400 
St John's 


Antigua 


US's RC S's 
GHEQUE.AMGUNT: i 205 aS Ab 
CI died -ghas tie eee FE Rg wich ot cae oS he slags seep 4 rae 
“eee malt feck pnb cage 


H1CHep 


Fame da kay dees 


Requustor's:Signucures 
Request Dure: 

Deuss's Approval. 
Appraval Date: 
Finate Approval: 


Approvul Dates 
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AUA001413 
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spe tet, 


ons te. . ied ay een punGlayee tteRd dae! MME thks toe oe cet as 
Name: 1 Col Hache Antony 


Depactment: Construction 
DATE June 19th, ce 
o Ce raids SF j an “ “By ie thy . Bae: Bae hae ven rad aes ae & UE jts | 
Phase 1: eaten Librasy/ himsees eae Comin ces: | 
Interim Payment #19.00 Measured Works/Materials on Site. $20,561,252.15 
Less 5% Retention $1,028,062.64 | 
Previous Payments $48,208,760.76 
Subtotal $1,324,429.35 
Retention Release %, $69,440.33 
ABST 15% iy $209,080.45 
a I A RE ————S=— = — 
‘Vor Payment = +, $1,602,950.13 
ss “Yendini Laformation a a a oe 
Vendor's numet Leeward Constriuchon Company Ltd, 
Vendor's TIN / SS# ABST NO:TINOS02142 
Make check payable to: Leeward Construction Company Lid.” 
Comact name: Neil Dickenson 
Contact phone #: 729-0072 
Payment addzess: AH Saints Road 
P.O. Bas, 1400 
St. fohn's 
Antigua : 
US $'¢ EC S's - 
CHEQUE AMOUNT 1,662,950.13 


‘Audidinal Cuearnerie* bt Mag ad Snead ty | 


. fs fe 


Requestor's Signarure: 


Request Date: 


Dean's Approval: 
Approval Date: 


Finanee Approval: 


Approval Dine: 


AUA001639 
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Ett: risetia eile eat 
inky m ra 


ne 


Name: 


Department 


American University of Antigng 


17 Col Roche Antony 


College of Medicine 


Check Request Form 
Wi hleynefatoenadon: - 


ibs 


Phased 4: iy pay Te 9/ Nut iain Leeward:Cons ruction ; 


$21 898,730.18 


Vendor's name 


” Vendor's TIN / SS# 


Make check payable to: 


Contucr name: 
Caniaci phone #; 


Paymearaddressr 


CHEQUE AMOUNT 


Requestor's Signarusc: 


“Request Data: 


Deau's Approval 
Approval Date: 


Financy Approval: 
Approsal Date: 


"Interim Payment #20.00 Mcasured Works/ Mayerials, on Site. 
Less 5m Retention $1,094,936.5) 
Previous Payments $19.602.630.44 
Subtotal $1,201 163.24 
Retention Release $69,440,33 
ABST 15% $1,270,603.57 
‘Toral ighig $1,461 194.10 
aH a * he rs ‘ at ey y, “Mendon hitdiatiba* BPS ase : lady Va rie Me oe 


Leeward Construction Company J ad. 


ABS TNO? TING5021 42 
Leeward Construcrion Company Ltd. 


Neil Dickenson 
729-0072 
P,O. Box, 1400 
St John’s 


Antig ua 
Us 5's EC S's 
LAGE 19490 


- Adaiei bal iConiantetits: * 


AUA001659 
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American University of Antigua 
. College of Medicine 
Check 5 Request = 


+ Renee Temi il th pit 


Marsel ) Lt Col yay Re a 
Department: Construction 
DATE September 26th, 2009 


Phase 1; Classroom/Library/Nurses; Leewatd Construction 


Contract value 27,436,824.00 
Intetium Payment # 22 measuted works 22,897,758.49 
Retention 5% 1,144,887.92 
revo ayment 21,714,181.86 
sib Total | 38,688.71 
Retention Release 90% 515,199.56 
Total 553,888.27 
ABST 15 % 83,083.24 


Total payable _ On, ds = 


J ee. —_—— Leeward (Consinactinn Company Ltd. = i ae 


Vendor's TIN / SS# ABSTNO:TIN0502142 


Make check payable to: Leeward Construction Company Ltd. 


Contact name: Neil Dickenson 


Contact phone #: 729-0072 
aay 
\rkyment address: All Saints Rd. 


St. John's 
Antigua | 


US $'s EC$'s 
CHEQUE AMOUNT 636 pas 51 


eng 
Requestor's Signature: 


Request Dare: OQ , 


Dean's Approval: 
Approval Date: 


Finance Approval: 
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American University of Antigua 


' College of Medicine 
Check Request Form 
at Seas UN ea ployee mafonmauony. 
Nione: it Col Rache Antony 
Depsrimont: ‘Construction 
‘DATE September 30th, 2009 
Phe t: L Classroom /Library/Nursess Leeward Construction ) _ 
Contract value in BC $ 27,436,824,00 — 
Interium Payment # 22- measured works 22,897,758.49 


Betention 5% i e 1, 144,887.92 


50% of retention to be released after substantial compftion 572,443.96 


Retention released along with inyioce no 22 (90% of above amt.) 515,199.56 

Release of balance 10% Retention release 57,244.40 

ABST 15 % 8,586,66 

‘Total payable LC $ G5B3 1.06 
Led yet : HVendseratornaisae acs Dea ere 


Vendor's nnme: Leeward Constriction Company Jd. 
Vendor's TIN./SS# ABSTNO-TIN0502442 


Make check payable to: Leeward Construcion ‘Company Lid. 


Gontiet names Neil Dickenson 


Conter phone #: 729-0072 


Payment sddreas: Al) Saints Rd. 
St, John's 


Anugua : , 


CS S's EC S's 
CHEQUE AMOUNT - 65,831.06 
Rags fae Be Adio Cotimeng 
MOHD Lev J 6S, ea) Ch dw 


@n canes ee Soha /o d re 


1 


_ooual 244K, 


Approval - 


Requestor's Signature: 


Requexe Date: 


Dean's Approrat 
Approval Date: 


Finanee Apptovat: 


Approval Date: 


AUA001682 
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American University of Antigua 
College of Medicine 
sic sate Form 


eal Rene : 


Diepattment: 


DATE: 


Pe En 


Phase 1; Classroom/ eee 1/Nurses: Leeward Construction 


Intern Payment Draft Final Account Measured Works/Materials on Sire. $23,603,320:00 
Less 5% Retention $1,180,166,00 
Previous Payments . ne $22,908;,374.09 
Subtotal : | a __ —§485;220,09 
Retention Release $590,083.00 
“Taral’ Payment ae $104,862.91 

ABST 15% oe __ 815,720.44 
‘Tort Payment _- $120,592.35 


Leeward Construction. ee any: sy. Ltd. 


Vendas's naniy: 


Vendar's TIN /'SSH ABSTNOQ;TINO5021 42’ 

Muke check payable to: Leeward Construction Company Lad. 
‘Conta namie: Neil Dickenson 

Contuet plione #: 729-0072 

Payment address: All Saints Road 


P.O. Box, 1400 
St. Jabn's 
Antigua . 


US $s EC S's. 


CILEQUE AMOUNT 


‘Requestor’s Signature: 


Request Date: 


Dean's Approval: 
Approval Dare: 


Finance Approvak . 
Approval Dare: 


AUA002854 


{ 
i 
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— Thursday, October 16, 2014 at 2:0.—3 PM Eastern Daylight Time 


Subject: Re: Leeward v. AUA, Case No. 50 110 T 0011813 - AUA Revised Statement of Claim 
Date: Tuesday, June 25, 2013 at 4:31:09 PM Eastern Daylight Time 


From: Leonard Sclafani 
To: Melinda Benanti, 'Carolina Cardenas-Soto, LL.M.', 'J. Scott Greer', jsgreer0821@gmail.com 
cc: ‘Carlos A. Romero Jr.', ‘Judith Ittig', 'Diego Brian Gosis', melinda_benanti@msn.com 


Please accept the attached document as AUA's revised statement of the counterclaims that expects to advance in 
the above referenced arbitration subject to discovery that may alter AUA's position. 

LEONARD A. SCLAFANI, ESQ. 

Sr. V.P. And General Counsel 

MANIPAL EDUCATION AMERICAS, LLC 

One Battery Park Plaza, 33rd Fl. 

New York, New York 10004 

212-661-8899 
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Mr Gosis, Mr. Romero, Ms. Ittig and Ms.Cardenas-Soto, 


Pursuant to your direction of June 21, 2013 and subject to such 
determinations as AUA may make following discovery in these proceedings, 
AUA will advance as counterclaims the below itemized list of claims as 
against Leeward: 


I. AUA has the following claims against Leeward, each in the sum of 
EC 3,614,552.41, arising out of AUA’s payment to Leeward of 
funds in that total amount during the course of the construction 
of AUA’s main campus building in Antigua purportedly as and for 
Antigua and Barbuda Sales Tax (ABST) incident to Leeward’s 
construction of the said building: 


A. Aclaim sounding in fraud, deceit and misrepresentation in 
that, through approximately 27 separate demands for progress | 
payments on the construction project at issue, Leeward 
invoiced and received payment from AUA of ABST that it did 
not pay to the government of Antigua, directly or indirectly, 
and/or, at no time, it had any plan, purpose or intention to 
pay. This claim is based on the common law of Antigua and 
Barbuda. 

B. An alternative claim pursuant to Section 3.6.1 of the parties’ 
contract, which provides that, as between the parties, it was 
Leeward’s responsibility and obligation, and not AUA’s 
obligation and responsibility, to pay any ABST to the 
government of Antigua that was due in connection with the 
construction project that is the subject of the parties contract. 
Notwithstanding the terms of the agreement, Leeward 
invoiced and received from AUA, and AUA paid to Leeward, 
the above stated sums purportedly as and for ABST due in 
connection with work, labor and services provided by Leeward 
on the project. 

C. An alternative claim pursuant to the Antigua and Barbuda 
Sales Tax Act of 2006, as amended, which Act places the 
responsibility and obligation to pay ABST in connection with 
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the work, labor, services and materials provided by Leeward 
on the construction project on Leeward and not on AUA. 


. An alternative claim sounding in mutual mistake under the 


parties’ contract in that both parties’ acted in the mistaken 
understanding that AUA was responsible and obligated under 
the parties’ agreement to reimburse Leeward for ABST that it 
paid in connection with the work, labor, services and materials 
that Leeward provided on the construction project. This claim 
is based on the common law of Antigua and Barbuda. 

An alternative claim sounding in unjust enrichment in that 
Leeward has received from AUA sums in the above stated 
amount as and for reimbursement for ABST that Leeward did 
not pay, and has not paid, directly or indirectly to the 
government of Antigua and Barbuda. This claim is based on the 
common law of Antigua and Barbuda. 


AUA seeks damages against Leeward for defects in its work on the 
project. These claims have been submitted to the project 
architect in accordance with the requirements of the parties’ 
contract. As of the date hereof, the architect has not rendered 
any determination on them. However, he has advised AUA that he 
will respond to AUA’s claims within two or three days from the 
date hereof. Below is a list of the defects. 


1. 


The risers on staircases in the building are of uneven height creating a 
safety hazard. The defect has not been repaired as of today’s date. Repair 
would require the removal and reconstruction of the staircases. AUA 
estimates its damages for this defect at $241,200 EC. 

Wall surfaces throughout the building were improperly finished. The 
integrity of the structure of the masonry wall systems throughout the 
project is lacking resulting in cracking which continues to reveal itself in 
multiple locations throughout the project. Additionally, the wall finish is 
uneven and unacceptable in its appearance The defect has not been 
repaired as of today’s date. AUA estimates the cost of repair at $268,000 
EC. 

Common to all roofs throughout the building is the absence of needed 
flashing. The failure to provide and install flashing has resulted in 
incursion of storm water into the interior spaces of the building, leaking 
and flooding. AUA estimates the cost or repair to be upward of $536,000 
EC. 
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11. 


. Tiles had to be installed on the roofs of the building in order to mitigate 


against leaks due to improper roof installation. Some areas have already 
been tiled; others have not yet been tiled or are in the process of being 
tiled. To date, AUA has expended $266,310 EC AUA has also contracted, 
and partially paid for additional tile and roof leak repair work at a cost in 
excess of $94,150 EC. 

Scuppers and pipes in the drain system were improperly sized leading to 
flooding in the building during heavy rains. The collection area of the 
roof and the 4-inch drains connect to 2 %-inch storm water pipes at 
ground level.. Some repairs have been made at a cost of $8,500 EC; 
however, these repairs have not fully alleviated the problem. As a result, 
AUA expends approximately $8,500 EC each time the building is flooded 
due to the improper sizing of the scuppers. These events occur on 
average three times each year. 

Windows in the lobby and third floor of the building were improperly 
installed without removal of the packing materials. As a result, every 
window leaked both internally into the walls and externally into the 
interior of the building. The external leaks caused damage to floors and 
finish of the interior walls. The water that leaked inside the walls caused 
damage to the finished exterior walls. The improperly installed windows 
were refitted without the packaging material. The cost of this repair was 
$129,385 EC. 

Roof tiles throughout the entire roofing areas were of poor quality 
resulting in discoloration. This condition has not been repaired. The 
estimated cost of replacement of the defective tiles. Flashing is missing 
throughout the project is $ 639,792 EC. 

The tracery and fascia throughout the building are failing and continue to 
disengage from the building. This condition has not been repaired as of 
today’s date. The estimated cost of repair is $115,592.60 EC. 

The flat roof area slopes toward the building. This condition coupled with 
the lack of flashing and the improper installations of roof tiles (see item 4 


above) have resulted in ponding on the roof and leaking into the building. 


See items 3 and 4 for the costs associated with the repairs of these 
conditions to date and the estimate for completion of these repairs. It is 
estimated that an additional sum of $ 110,216 will be required for repair 
of these conditions. 

The elevator shafts were not square. AUA estimates the cost of repair of 
the shafts to be in the amount of $168,130 EC 

Several areas of the concrete floors of the building were uneven and not 
properly graded. The floors on the third floor wings needed to be 
screeded at a total cost of $56,675 EC. 
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION 


In the Matter of the Arbitration between 


Leeward Construction Corp. (Claimant) 
and 
American University of Antigua College of Medicine (Respondent) 


Case No. 50 110 T 00118 13 


under the Construction Industry Arbitration Rules (including the Procedures for Large, Complex 
Construction Disputes), before 


Diego Brian Gosis (Chair) 
Judith B. Ittig 
Carlos A. Romero, Jr. 


Decision on the Parties’ Dispositive Motions and Related Cross-Motions 


I Introduction: 


1, These proceedings are brought under the Construction Industry Arbitration Rules (including 
the Procedures for Large, Complex Construction Disputes) of the American Arbitration 
Association in effect as from 1 October, 2009 (the “Rules”), as supplemented by the ICDR 
Guidelines for Arbitrators Concerning Exchanges of Information (the “Guidelines”),' and are 


administered through the International Center for Dispute Resolution of the American 


Arbitration Association (the “Association”). This decision is preceded by Procedural Orders 
## 1 through 8 (collectively, the “Procedural Orders”), which have been notified to the 
parties in due course. Except where this decision expresses otherwise, capitalized terms not 


defined herein shall have the meanings assigned to them in the Procedural Orders. 


' Cf, Procedural Order #1, 44(f). 
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2. For ease of reference, the claims being discussed in these proceedings can be summarized as” 
(i) a claim for sums which Claimant Leeward maintains are due by Respondent AUA 
regarding certain Antigua and Barbuda Sales Tax (“ABST”) payments (the “ABST Claim’’); 
(ii) a counterclaim for sums which Respondent AUA maintains are due by Claimant Leeward 
regarding certain amounts improperly charged and/or perceived by the latter as ABST 
payments (the “ABST Counterclaim’), and (iii) a counterclaim for sums which Respondent 
AUA maintains are due by Claimant Leeward on account of certain construction defects 
incurred by the latter under the contract with the former (the “Construction Counterclaim”, 


and, together with the ABST Counterclaim, the “Counterclaims”). 


3. During the hearings held via telephonic conference prior to the issuance of Procedural Order 
#1, both Parties expressed their intention to file dispositive motions aimed at obtaining the 
dismissal of the claims submitted or advanced by the opposing party. In Procedural Order 


#1, the Tribunal granted such requests, subject to the following terms: 


11. The proceedings shall consist of a written phase followed, to the 
extent necessary, by an oral phase. As the parties have anticipated 
during the Preliminary Hearing that there would be certain jurisdictional 
objections or dispositive motions related to certain causes of action 
advanced in the initial pleadings, which objections they considered best 
to deal with as a threshold matter, the Tribunal orders that the 
proceeding shall be bifurcated as follows: 


a. Dispositive motions 

12. A preliminary phase shall be comprised of: 

(i) A limited document production procedure [...]; 

(ii) The filing by Claimant of its advanced motion aimed at the rejection 
of Respondent’s counterclaims by any reason not requiring the 
examination of any evidence other than documentary evidence submitted 
therewith, and the filing of a responsive brief by Respondent; and 


> As part of the procedural calendar of the case, the Parties were required to submit a short abstract of 
their claims, defenses and counterclaims. Respondent AUA submitted an amended statement of its 
counterclaims after the date of Procedural Order #1, as agreed by the Parties and allowed by the Tribunal. 
Both Parties agreed that the elaboration on the other party’s claims or counterclaims memorialized on 
those abstracts was sufficient for them to prepare their respective dispositive or related motions under 
Procedural Order #1, and that a fuller presentation of their respective claims would only occur to the 
extent that any such claim was not dismissed under this decision. 


Case 15-1595, Document 28-9, 06/25/2015, 1540636, Page142 of 172 


{ { 


(iii) The filing by Respondent of any motion [...]Jaimed at the rejection of 
Claimant’s claims by any reason not requiring the examination of any 
evidence other than documentary evidence submitted therewith, and the 
filing of a responsive brief by Claimant. 


4. As discussed in further detail below in §II, the three steps prescribed in 412 of Procedural 


Order #1 have been followed, and, after having reviewed the submissions and evidence 
produced by the Parties, the Tribunal has deliberated and adopted this Decision. 


. The Tribunal notes that the references to the claims and motions submitted —and the 


arguments and admissible evidence presented— by each Party are made in summarized 
format, with the sole purpose of facilitating the Parties’ understanding of the reasons 
underlying the adoption by this Tribunal of its decision hereunder. The Parties must rest 
assured that the Tribunal has reviewed, considered and debated in detail every nuance of the 
claims, arguments and evidence in the preparation of this decision. 


I. Procedural Background: 


. After several exchanges between the Parties, the Tribunal issued Procedural Order #2 on 22 
August, 2013. Procedural Order #2 and its Annexes I and II contain the Tribunal’s rulings on 
each party’s requests for the production of documentary evidence by the other party. Those 
rulings were supplemented, as required by the submissions by the Parties, by Procedural 
Orders ##3 through 8, which also disposed of certain requests for orders imposing 
confidentiality obligations or costs, precluding certain arguments, or allowing the redaction 
of certain pieces of information. 


. Through the Procedural Orders, and through interspersed and subsequent exchanges between 
the Parties and the Tribunal, the deadlines and number of submissions by the Parties in 
furtherance of their respective dispositive motions was set and later amended, as follows: 


(i) On 16 October, 2013, Claimant Leeward submitted a “Motion to Dismiss 
Respondent’s Counterclaims,” together with Exhibits 1 through 65 (“Leeward’s 
Motion”); 

(ii) On 12 November, 2013, Respondent AUA submitted a “Memorandum of Law in 
Support of [Respondent AUA]’s Opposition to the Claimant’s Motion for Dismissal 
of AUA’s ABST Related [sic] Claims on Various Grounds and Cross-Motion for an 
Order Striking Claimant’s Stated Defenses and Awarding Summary Judgment to 
Respondent on Its ABST Related [sic] Claims,” together with Schedule I, Exhibits A 
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to BB, an Affirmation and Supplemental Affirmation by Neal Simon,’ and an 
Affirmation by Douglas James McLaren (““AUA’s Motion”); 

(iii) | On 22 November, 2013, Claimant Leeward submitted a “Claimant's Reply in Further 
Support of Its Motion to Dismiss Respondent's Counterclaims and in Opposition to 
Respondent's Cross-Motion for Summary Judgment,” together with exhibits and legal 
authorities (“Leeward’s Reply”);* and 

(iv) On11 December, 2013, Respondent AUA submitted a “Reply Memorandum of Law 
in Further Support of AUA’s Cross-Motion for an Order Striking Claimant’s 
Defenses and Awarding Summary Judgment to Respondent on its ABST Related [sic] 
Claims and in Further Opposition to Claimant’s Motion to Dismiss,” together with 
Exhibit CC and a Supplemental Affirmation by Douglas James McLaren (“AUA’s 
Reply,” and, together with Leeward’s Motion, AUA’s Motion and Leeward’s Reply, 
the “Motions”’). 


8. Before, during and after the period in which the Motions were filed, the Parties also issued a 
sizeable number of communications containing statements or applications which directly or 
indirectly touched upon the matters discussed in the Motions, and which were not resolved 
under the Procedural Orders. Each such communication, statement and application has been 
dutifully considered by the Tribunal in due course, and, to the extent not disposed of under 
the Procedural Orders, shall be considered as resolved under this decision. 


Ill. Preliminary Matters: 


9, In keeping with the Parties’ request, the Tribunal ordered, in Procedural Order #1, that the 
Parties would be allowed to file their Motions, with a view to optimizing the efficiencies of 
the proceeding, by reducing the number of issues to be subjected to a full debate, including 
witness testimony and an evidentiary hearing. Such optimization would only actually be 
achieved if the Motions could be resolved without a hearing, and, as a consequence, the 


3 This Supplemental Affirmation was submitted by Respondent AUA under a separate cover on 13 
November, 2013, hours after submitting its 12 November, 2013 presentation, arguing that “a section that 
[had been] separately prepared had been omitted from the final version,” (email from L. Sclafani dated 13 
November, 2013) and that the Supplemental Affirmation aimed to cure that inadvertent omission. 

‘ This delivery consisted in a single .pdf document of 996 pages, but did not include an index of exhibits 
or legal authorities, making it difficult to identify each evidentiary piece separately. However, counsel for 
Claimant Leeward explained in an email sent to the Tribunal and Respondent on the matter of this 
delivery, that “the reply submission may appear deceptively large. In the body of the reply, we have 
hyperlinked all exhibit citations. To accomplish this, many of the exhibits to Leeward’s original 
submission had to be reattached to this submission. The legal authorities have also been attached and 
hyperlinked where cited in the document” (email from V. McMillan dated 22 November, 2013). 


10. 


11, 


12. 


13. 
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Tribunal ordered that the Motions should only be supported by documentary evidence, which 
should be submitted together with the Motions.* 


Respondent AUA submitted, in support of AUA’s Motion and AUA’s Reply, respectively, 
statements and supplementary statements by each of Messrs. Neil Simon and Douglas James 
McLaren (the “Witness Statements”). Claimant Leeward objected arguing, inter alia, that 
under Procedural Order #1 it would not be permissible for the Motions to be submitted 
supported by witness statements, but only documentary evidence.° Respondent AUA 
submitted that the expression “documentary evidence” did not exclude written witness 
statements,’ and that —as a consequence— the Witness Statements should be admitted. 


Under the Rules, the Tribunal has ample discretion to “determine the admissibility, 
relevance, and materiality of the evidence offered.”® Accordingly, in light of the materials 
and submissions by the Parties, and noting that Claimant Leeward has referred to the scope 
and substance of the Witness Statements in Leeward’s Reply,’ the Tribunal has admitted the 
Witness Statements into the record, but only after noting that they have had no weight in the 
Tribunal’s findings herein.: 


As aresult, the Tribunal, in deciding over the Motions, has considered all the evidence before 
it, but has made no finding which is based on any of the Witness Statements, nor has it 
considered as proven any submission supported exclusively by any assertion contained in a 
Witness Statement. 


IV. The Motions Filed: 


Below appears a summary of the motions included in each Party’s Motions, which is 
produced for ease of reference only, and which is without prejudice to the fuller scope of 
each of the Motions, which has been duly weighed and considered by the Tribunal in 
preparing this decision. 


° Procedural Order #1, 9912(ii) and (iii). 

° Leeward’s Reply, p. 2, and email from J.S. Greer dated 16 December, 2013. In those materials, 
Claimant Leeward argued additional, discrete reasons for rejecting the statements by Messrs. Simon and 
McLaren, respectively. As discussed herein, the Tribunal finds that the Witness Statements in general are 
not admissible at this stage of the proceedings, and will thus not entertain the arguments pointing to 
objections to some assertions contained therein in particular. 

7 AUA’s Reply, Point I, 931-33, cited also in the document titled “AUA Response to Greer email of 12- 
16-13,” attached to an email from L. Sclafani dated 16 December, 2013. 

® Rules, R-33(b), The Tribunal also takes guidance on the matter of its powers regarding evidence from 
rules R-32 through R-34, and, especially, from R-33(a) of the Rules, which provides that “[cJonformity to 
legal rules of evidence shall not be necessary.” 

” See, e.g., Leeward’s Reply, 2, 23, 24. 
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14.In the summary below, the number assigned to each individual argument (each, an 
“Argument”) is kept seriatim in a single series, to facilitate the references. 


b. Claimant Leeward’s Motions: 
15, Claimant Leeward moved this Tribunal for dismissal of Respondent AUA’s Counterclaims 
as follows:'° 


A. Regarding the ABST Counterclaim, it maintained that: 
i. when read together, the contract between the Parties and the ABST Act 
require AUA to pay ABST to Leeward; 
ii. the ABST Counterclaim is barred under the doctrine of res judicata; 
iii, Respondent AUA lacks standing to bring the ABST Counterclaim; 
iv. the ABST Counterclaim is barred under either or both the doctrines of 
waiver and/or modification; and that 
v. the ABST Counterclaim does not arise under the Contract and, therefore, 
is not subject to arbitration. 
B, Regarding the Construction Counterclaim, it maintained that: 


vi. the Construction Counterclaim is barred under the doctrine of res 
judicata; 

vii. the Construction Counterclaim is inadmissible because of their 
untimeliness, which it considered was the consequence of Respondent 
AUA having failed to comply with certain contractually-agreed notice 
requirements in connection with those claims; and 

viii. a certain portion of the Construction Counterclaim, which dealt with 
window installation works, is not subject to arbitration because it had 
been performed by Claimant Leeward under a separate contract. 


c. Respondent AUA’s Motions: 
16, Respondent AUA, on its part, moved this Tribunal for a summary judgment in the amount of 
USD 1,409,307.67"' under its ABST Counterclaim, |” together with such other relief as the 


'° See Leeward’s Motion, §8. Although these arguments were ordered differently in Leeward’s Reply 
(see Leeward’s Reply, §{1-3), the Tribunal follows here the order adopted in Leeward’s Motion for ease 
of reference. 

'' In AUA’s Motion, Respondent AUA assumes an exchange rate of 2.688 Eastern Caribbean Dollars per 
US Dollar (see AUA’s Motion, p. 1), thus requesting a summary judgment in the amount of EC 
3,788,500.87 or USD 1,409,307.67. Meanwhile, Claimant Leeward submits that the exchange rate as of 
15 October, 2013 was 2.700 Eastern Caribbean Dollars per US Dollar (see Leeward’s Motion, fn. 1). The 
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Tribunal deems appropriate, including an award of costs and legal fees in connection with 
this arbitration,'* and for dismissal of Claimant Leeward’s following defenses: 


ix. lack of arbitrability of Respondent AUA’s ABST Counterclaim; 
x. Respondent AUA’s lack of standing to maintain its Counterclaims; 
xi. waiver; 
xii. res judicata; and 
xiii. an alleged obligation under contract or law for Respondent AUA to pay 
Leeward the sums claimed by AUA in these proceedings. 


V. The Issues Being Resolved: 


17. At the outset, the Tribunal notes that the Motions submitted by the Parties do not address the 
entirety of the claims or defenses raised in these proceedings.'‘ As a result, irrespective of the 
findings of this Tribunal with respect to each individual motion or cross-motion before it, the 
Motions would not prevent the proceedings from moving forward with respect to one or 
more claims by one or more Parties. 


18. That said, the Tribunal shall address below each of the Arguments raised in the motions and 
cross-motions contained in the Motions, and, given that some of those Arguments refer to the 
same factual or legal issues, it shall do so in collated fashion, interspersing the arguments by 
the Parties to best allow for an orderly disposition of the motions before the Tribunal, 
although some Arguments could be considered to fall under more than one section of this 
analysis by the Tribunal. Again, the Tribunal notes that this exposition device shall not be 
taken as an indication that the Tribunal has not weighed or reviewed in full every aspect of 
each allegation of law or fact by each Party in adopting this decision. 


tribunal notes this potentiality for a discrepancy, although, as discussed below, any such discrepancy will 
bear no relevance to this decision or, in general, at this stage of the proceedings. 

" See p. 37 of AUA’s Motion (“this Tribunal must grant summary judgment on AUA’s claims relating to 
ABST herein”) and 4130 of AUA’s Reply. 

' See AUA’s Reply, §130. The Tribunal notes that, as discussed below (see 417), the motions submitted 
by Respondent AUA in AUA’s Motion and AUA’s Reply do not address the entirety of the claims or 
defenses by Claimant Leeward. As a consequence, the Tribunal takes this portion of the motion to refer 
only to costs and fees related to the arguments raised in the Motions. However, as discussed below in 
§VI, the Tribunal defers any decision on costs to the final award, which renders this assumption by the 
Tribunal of no practical significance. 

By way of example, Respondent AUA does not move the Tribunal for a summary judgment on the 
Construction Counterclaims, nor is there a motion for the dismissal of the ABST Claim, or of the defenses 
related to notice requirements affecting the Construction Counterclaims. Similarly, Claimant Leeward 
does not move the Tribunal for a summary judgment on the ABST Claim, or for dismissal of Respondent 
AUA’s defenses regarding Claimant Leeward’s ABST Claim. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Case 15-1595, Document 28-9, 06/25/2015, 1540636, Page147 of 172 
i ( 


19. Finally, in reaching the findings contained in this decision, the Tribunal is mindful that the 
burden of proof regarding the Motions lies in principle with the moving party, which must 
satisfy the Tribunal that its motion is with merit. In the particular context of the agreements 
between the Parties and the related Tribunal’s orders in the Procedural Orders, that meant 
that, to the extent that the motion was one for dismissal of a claim or counterclaim, the 
moving party had assumed the challenge of proving, on the limited basis of documentary 
evidence, that such claim or counterclaim could not succeed irrespective of any further 
argumentation or non-documentary evidence. Conversely, to the extent that the motion was 
one for dismissal of a defense, it meant that the moving party had assumed the challenge of 
proving, on the limited basis of documentary evidence, that such defense could not succeed 
irrespective of any further argumentation or non-documentary evidence.'* 


a. Issue I: Respondent AUA’s Duty to Pay ABST to Claimant Leeward, and 
Claimant Leeward’s Entitlement to Perceive ABST (Arguments (i), (iv), (xi) 
and (xiii)) 
20, It is undisputed that the Contract contained a provision that provided that Claimant Leeward 


would “pay sales, consumer, use and similar taxes for the Work provided by [Claimant 
Leeward].”"% 


2 


_— 


. However, the Parties disagree as to whether this provision (i) was as from the inception of 
the Contract an implementation of the generally applicable tax rules of the ABST Act,’ (ii) 
was, to the contrary, derogated by those tax rules,’* or (iii) was devised as an exception to 


'S Cf. Procedural Order #1, 9]12(ii) and (iii). 

'° General Conditions of Contract, §3.6.1. 

'’ This seems at first sight to be proposed by Claimant Leeward, at §44 of Leeward’s Motion (“44. The 
Contract requires the AUA to pay ABST. Pursuant to §3.6.1 of the General Conditions of the Contract, 
Leeward is required to "pay sales, consumer, use and similar taxes for the Work provided by the 
Contractor." (Exhibit 1) This provision read in conjunction with the ABST Act, requires Leeward to: 
(a) collect 15% ABST from the AUA on the payments that the AUA made to Leeward for the goods and 
services that Leeward provided under the Contract, see, e.g., ABST Act, Part II (2006), as amended 
(2008), and (b) pay the Antiguan Government to the extent that the ABST that Leeward collected on all 
"outputs" during the tax period excedes [sic] the ABST that Leeward paid on the work, labor, services, 
equipment, and materials that it produced during the tax period. See ABST Act, Part VII (2006), as 
amended (2008).”) (emphasis added) 

'® This also seems at first sight to be proposed by Claimant Leeward, at {66-67 of Leeward’s Motion. 
(“66. Even assuming, arguendo, that the AUA's course of conduct and written documentation does not 
meet the formal requirements of waiver, the AUA's written approval of the payment of ABST, without 
protest, in each of the 27 payment applications constitutes a modification of the Contract's tax payment 
provisions. 67. The Contract provides that any modifications must be in writing and signed by both 
parties. (Exhibit 1, General Conditions, §§ 1.1.1, 1.1.2, pg. LC000025/ADA000025) The AUA's written 


| 
| 
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those generally applicable tax rules.’ Any finding regarding Arguments (i), (iv), (xi) and 
(xiii) would require a clear understanding of the scope and effects of that provision as 
between the parties, but the Motions and the evidence in support thereof currently in the 
record do not allow this Tribunal to dispose of the claims and counterclaims related to this 
issue at this stage. 


22. The discrepancies above would suffice to deny any portion of the Motions requesting this 
Tribunal to dismiss one or more claims or one or more defenses related to the ABST Claim 
or the ABST Counterclaim on the basis of the current record. However, the Tribunal has 
found a number of other occurrences of relevant facts or legal issues not having been fully 
covered through the Motions, which would also prevent the Tribunal from granting any 
Motions regarding the ABST Claim or the ABST Counterclaim. By way of example, the 
record does not conclusively show: 


a. whether ABST was at all due with respect to the work performed under the 
Contract, based on the location of the construction site; 


b. what was the actual scope of the agreement and of the understanding of the 
Parties regarding the applicability of ABST, and the economic and financial 
implications as between the Parties of any ABST charges; 


c. whether Respondent AUA knew it was paying ABST-related charges to Claimant 
Leeward together with 27 of the payment requisitions; whether it assumed that it 
would later recover any such payments from the Antiguan tax authorities; 
whether, to the contrary, it paid in error; and whether such error —if any— is legally 
relevant; or 


d. whether Claimant Leeward was under a contractual or legal duty to pay or 
account for any sums perceived from Respondent AUA to the Antiguan tax 


approval of the payment of ABST on each and every payment application submitted by Leeward 
constitutes a modification of the Contract's tax payment provisions to provide that the AUA will pay the 
ABST that Leeward is required to charge under the ABST Act. These written modifications of the 
Contract's tax payment provisions are binding upon the AUA, and remove the AUA's right to seek 
repayment under the Contract.”) (emphasis added) 

'° This seems at first sight to be proposed by Respondent AUA, at p. 3 of AUA’s Motion. (“[a/// of 
AUA’s claims, including its unjust enrichment claim, have their origin, at least in part, in Article 3.6.1 of 
the Contract, which provides that the Leeward was responsable for payment of all taxes, including 
sales taxes. ABST is clearly one of the taxes that the Leeward agreed through this provision that it 
would pay. [...] AUA has claimed that, notwithstanding this provision in the Contract, the Leeward 
wrongfully invoiced AUA for ABST on the 27 separate requisitions for payment that it submitted during 
the course of its performance of the Contract and on other ancillary invoices, purportedly pursuant to 
the provisions of the Contract and in consideration for its performance thereunder, which invoices, to the 
extent that they included ABST, AUA paid in error.”) (emphasis added) 


| 
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authorities as ABST; and what are the contractual consequences of any breach 
thereof. 


As a consequence, this Tribunal denies any portion of the Motions requiring it to dismiss a 
claim, counterclaim or defense dealing with Respondent AUA’s duty to pay ABST to 
Claimant Leeward, or with Claimant Leeward’s right to perceive ABST, or with Claimant 
Leeward’s duty to pay or account for ABST collected to the Antiguan tax authority, be it as 
part of the ABST Claim or the ABST Counterclaim. 


b. Issue Il: Respondent AUA’s Right to Claim ABST-Related Reimbursements 
from Claimant Leeward (Arguments (iii), (v), (ix) and (x)) 


Claimant Leeward disputes that the ABST Counterclaim be considered a claim against it —as 
opposed to a claim for reimbursement from the Antiguan tax authorities—.”° or that such 
claim can be brought under the arbitration clause in the Contract.” It maintains that “the 
only mechanism by which [Respondent AUA] can obtain a refund of ABST [...] is to seek a 
refund from the Antiguan Government pursuant to the ABST Act.””” However, it does not 
dispute that it “did not produce or file any tax returns with the tax authorities of Antigua and 
Barbuda with respect to ABST during the period in which the development and construction 
of [Respondent AUA’s] campus in Coolidge, Antigua was under course.” 


Respondent AUA, on its part, maintains that, since no ABST was due because of the location 
of the construction site in a Trade Free Zone, and as “[Claimant] Leeward did, in fact, fail to 
treat the sums that it invoiced and collected as ABST from [Respondent] AUA as taxes due 
the Government,’ the collection of ABST-related sums by Claimant Leeward is “at best for 
the Leeward, a mutual mistake of the parties to a contract [...]; or a mistake on the part of 
AUA and willful fraud and deceit on the Leeward’s part that, in either case[,] resulted in the 
Leeward improperly invoicing and collecting from AUA in connection with its Work sums 
far in excess of those to which it was entitled under the [P]arties’ Contract.””° 


The Tribunal has found”® that the record does not as yet permit a definitive finding on key 
issues surrounding the ABST Claim and the ABST Counterclaim. Absent a finding on these 
points, which would require the examination of evidence and the presentation of legal 


*© See Leeward’s Motion, 4956-59. See also Leeward’s Reply, 923-30. 

*! See Leeward’s Motion, J§68-74. See also Leeward’s Reply, 415-22. 

2 T eeward’s Reply, 423. 

See Statement by Eric Linde, Claimant Leeward’s Director, dated 23 September, 2013, 2. 
** AUA’s Motion, p. 4, second paragraph, 

°° Td, third paragraph. 

*6 See §V.a above, 
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arguments not currently present in the record, the Tribunal cannot grant any motion to 
dismiss the ABST Counterclaims or any defenses thereto based on these Arguments. 


Also, Claimant Leeward’s Argument that the ABST Counterclaim does not fall within the 
scope of the arbitration clause contained in the Contract’’ must be rejected. The Tribunal 
considers that this consequence would follow irrespective of any final determination on the 
legal nature of the ABST Claim or the ABST Counterclaim, as the Counterclaims presented 
in this arbitration arise out of and concern the Parties’ Contract. 


As a consequence, this Tribunal denies any portion of the Motions requiring it to dismiss a 
claim, counterclaim or defense dealing with Claimant Leeward’s duty to reimburse 
Respondent AUA of any sums perceived as ABST under the Contract or related payments, or 
the arbitrability thereof. 


c. Issue UI: The Effect of the Prior Proceedings (Arguments (ii), (vi) and (xii)) 


The Parties disagree on the scope and effects of the issues raised, the arguments made, and 
the decisions issued, in the Prior Proceedings. While Claimant Leeward maintains that one 
or more of the above bars the ABST Counterclaim and/or the Constructive Counterclaim 
from being heard,”* Respondent AUA argues that neither the ABST Counterclaim nor the 
Constructive Counterclaim was argued or decided upon in the Prior Proceedings, but that, 
rather, some of Claimant Leeward’s Arguments are barred under res judicata, as the tribunal 
in the Prior Proceedings issued findings related to both ABST payments and the mechanics 
of contract claims under the Contract which should prevent Claimant Leeward from 
maintaining them.”’ 


The Motions and the Arguments fail to account for the legal standard applicable to a 
determination of res judicata in the particular circumstances of these proceedings. While it is 
true that certain disputes between the Parties have been raised, debated and resolved in the 
Prior Proceedings, the effect of those claims, arguments and decisions on the jurisdiction of 
this Tribunal or the admissibility of the claims of which it is seized cannot be properly 
assessed without addressing the obvious: while the Prior Proceedings were seated in Puerto 
Rico —and are subject to challenges and other procedures brought under the Federal 
Arbitration Act of the United States-,*° these proceedings are seated in Antigua and Barbuda, 
and the procedural laws applied in those two sets of proceedings are, as a consequence, 


*7 See Leeward’s Motion, 68-74. See also Leeward’s Reply, 415-22. 

*8 See Leeward’s Motion, 9946-55 (regarding the ABST Counterclaim) and 477-83 (regarding the 
Construction Counterclaim). See also Leeward’s Reply, 5-14. 

” See AUA’s Motion, pp. 26-35. See also AUA’s Reply, 4953-93. 

* See Procedural Order #1, §3(a). 
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different. The Tribunal can only analyze the legal arguments as presented by the parties, and 
—at this point-, the Parties have failed to indicate which doctrine of res judicata applies —ie, 
that applicable in Puerto Rico or that of Antigua, to the extent different-, or how to apply the 
doctrine to the facts as presented. 


31. None of the Motions or Arguments provides any guidance as to what are the consequences — 
if any~ of those differences. As a result, absent a fuller elaboration and briefing on the 
matter of the legal regime applicable to the effects of the Prior Proceedings in Puerto Rico in 
these subsequent proceedings in Antigua and Barbuda, the Tribunal is not in a position to 
grant any Motion calling for the dismissal of any claim or counterclaim herein based on this 
Argument.*! 


d. Issue [V: Effect of Notice Requirements on the Construction Counterclaims 
(Arguments (vii), (xi) and (xii)) 


32. Claimant Leeward argues that the Construction Counterclaim is untimely because of the 
failure by Respondent AUA to follow certain requirements regarding notices of defects, 
including an agreed maximum period for admissibility of claims regarding such defects,” 
These allegations could be seen as a discrete, separate Argument, or as a variation on the 
Argument dealing with waiver. 


33. Although Respondent AUA fails to expressly take issue with this Argument —or specifically 
with the waiver Argument as applied to the Construction Counterclaim-, the thrust of 
Claimant Leeward’s Argument seems to be anchored on the provisions of §12.2.2.1 of the 
Contract,’ which does not —at this stage of the proceedings— meet the stringent test for 
dismissing the Construction Counterclaim, which seems to rely on other provisions of the 


3! On a side note, the Tribunal is concerned at what appears, at first sight, to be some degree of 
inconsistency in the Arguments underlying Claimant Leeward’s Motion and Reply, as revealed in the 
tension between maintaining that the ABST Counterclaim is barred under res judicata, but not the ABST 
Claim, or maintaining that some of the Counterclaims are at the same time beyond the arbitration clause, 
and barred under res judicata. However, the continued course of the proceedings regarding the 
Counterclaims as decided by this Tribunal will give both Parties ample chance to elaborate on these 
points more fully. 

» See Leeward’s Motion, 4984-90. See also Leeward’s Reply, 34-36. 

3 See, e.g., Leeward’s Motion, (85, 90 (“85.Section 12.2.2.1 of the General Conditions to the contract 
requires that the AUA give Leeward written notice of defective work and an opportunity to cure with 
respect to defective work discovered during the one (1) year warranty period that runs from substantial 
completion of the project.[...]. [...] 90. As a result of the AUA’s failure to provide timely written notice of 
the alleged defects, as required under §12.2.2.1 of the Contact, the AUA’s [Construction Counterclaim] 
must be dismissed as untimely.) (emphasis added). 
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Contract.** In any event, nothing except Claimant Leeward’s Motion and Reply seem to 
indicate that the Construction Counterclaim are brought in reliance on §12.2.2.1 of the 
Contract and not on other provisions thereof. 


34, The fact that the record does not currently allow for a definitive decision on which are the 
contractual provisions invoked under the Construction Counterclaim, or the effect that the 
contractual provisions invoked as defenses bear on those Construction Counterclaims, should 
not be taken as an indication that the Construction Counterclaims should prevail on the 
merits or not, but, merely, that the Motions have failed to provide the procedural mechanism 
to dispose of them appropriately, and that, as a consequence, any Motions related to the 
untimeliness of Counterclaims must fail. 


e. Issue _V: Construction Counterclaims under other Contracts (Argument 
(viii)) 

35. Upon review of the Motions, the Tribunal notes that the Parties agree that a certain portion of 
the Construction Counterclaim, dealing with certain window installation works (the 
“Windows Counterclaim”) eventually performed under a contract other than the Contract 
should not be arbitrated as part of these proceedings.” 


36. Accordingly, the Tribunal shall consider that Claimant Leeward’s Motion regarding the 
Windows Counterclaim was sufficiently based, and that Respondent AUA has as a 
consequence discontinued its Windows Counterclaim. 


VI. Decision: 


** By way of example, §12.2.2.5 of the Contract states that “[nJothing contained in this Section 12.2 shall 
be construed to establish a period of limitation with respect to other obligations which [Claimant 
Leeward] might have under the Contract Documents. Establishment of the one-year period for correction 
of Work as described in Section 12.2.2 relates only to the specific obligation of the Contractor to correct 
the Work, and has no relationship to the time within which the obligation to comply with the Contract 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to 
establish the Contractor's liability with respect to the Contractor's obligations other than specifically to 
correct the Work.” 

This provision could be relevant in light of 73.5 of the Contract, which reads as follows: “§ 3.5 
WARRANTY § 3.5.1 [Claimant Leeward] warrants to [Respondent AUA] and Architect that materials 
and equipment furnished under the Contract will be of good quality and new unless otherwise required or 
permitted by the Contract Documents, that the Work will be free from defects not inherent in the quality 
required or permitted, and that the Work will conform to the requirements of the Contract Documents. 
Work not conforming to these requirements, including substitutions not properly approved and 
authorized, may be considered defective. [...].”(emphasis added) 

> See Leeward’s Motion, qf] 91-97; and AUA’s Reply, 4919-20. 
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37. For the reasons discussed above, this Tribunal has found that all of the claims before it — 
except for the Windows Counterclaim— are arbitrable under the Contract, and, having 
considered all arguments and evidence before it, ORDERS as follows: 


i. As to Claimant’s Motions: 


All of Claimant Leeward’s Motions contained in Leeward’s Motion and Leeward’s Reply are 
hereby denied, with one exception. Both Parties agree in their submissions that the Windows 
Counterclaim is to be excluded from the arbitration before this Tribunal. Accordingly, the 
Windows Counterclaim is dismissed without prejudice. 


ii. As to Respondent’s Motions: 


All of Respondent AUA’s Motions contained in AUA’s Motion and AUA’s Reply are hereby 
denied. 


iii. As to other matters: 
1. Next Procedural Steps: 


The Tribunal shall set the procedural calendar for the next steps of these proceedings at the next 
telephone conference with the Parties. 


2. Costs: 


The Tribunal defers a decision on the costs up to this stage of the proceedings for the final 
award. 


3. Miscellaneous Applications: 


All other pending requests for a ruling or order are denied. 


Signed on 6 February, 2014. 


For the Tribunal, 


‘ co aay : f 
Judith B. Utig Diego Brian Gosis Carlos A. Romero, Jr. 


(chair) 
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION 
International Arbitration Tribunal 


In the Matter of the Arbitration between 
Leeward Construction Corp., 


Claimant/Counter-Respondent, 


and Case No. 50 110 T 00118 13 


American University of Antigua College of Medicine, 


Respondent/Counter-Claimant. 


PARTIAL FINAL AWARD AND SECOND DECISION ON THE PARTIES’ 
DISPOSITIVE MOTIONS AND RELATED CROSS-MOTIONS 


WE, THE UNDERSIGNED ARBITRATORS, having been appointed in accordance with the 
arbitration agreement entered into between the above-named Parties and dated 25 September, 2008 
(the “Arbitration Agreement”), and having been duly sworn, and having duly heard the proofs and 
allegations of the Parties, do hereby, issue this Partial Final Award and Second Decision on the 


Parties’ Dispositive Motions and Related Cross-Motions where we FIND and AWARD, as 


follows: 


ie These proceedings are brought under the Construction Industry Arbitration Rules 
(including the Procedures for Large, Complex Construction Disputes) of the American 
Arbitration Association in effect as from 1 October, 2009, and are administered 


1 


Case 15-1595, Document 28-9, 06/25/2015, 1540636, Page156 of 172 


( \ 


through the International Centre for Dispute Resolution of the American Arbitration 
Association. 

2. Leeward Construction Corp. (“Leeward”) and American University of Antigua College 
of Medicine (“AUA”) submitted motions for dispositive relief, which were addressed 
in the Tribunal’s February 6, 2014 Decision on the Parties’ Dispositive Motions and 
Related Cross-Motions (the “First Decision”), which is attached hereto as Annex I. 
Both Parties then requested to be given a chance to elaborate further on their 
arguments in support of their respective motions, and to answer any questions that the 
Tribunal may have regarding the substance of their motions. In making this request 
the Parties averred that there are no material facts in dispute regarding the matter of the 
motions, and that the Tribunal should make final determinations on their motions.! 
The Tribunal granted this request and it was agreed by the Tribunal and the Parties that 
oral argument would be held on the dispositive and related cross-motions. 

3 Oral argument was held on April 28, 2014. For the convenience of the Parties and the 
Tribunal, it was agreed that the oral argument would be held in the offices of the 
American Arbitration Association in Miami, Florida, while the seat of arbitration 
would remain to be Saint John, Antigua, Antigua and Barbuda, as per the Parties’ 
arbitration agreement. Having heard oral argument by the Parties, having reviewed 


and considered the Parties’ written submissions, and having reviewed the Parties’ 


' In the First Decision (17), the Tribunal found that not all claims and defenses had been 
subjected to dispositive motions. Under the further submissions made by the Parties, dispositive 
motions and cross-motions were made for and against all claims and defenses by both parties. 
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resubmitted motions, the Tribunal issues this Partial Final Award and Second Decision 
on the Parties’ Dispositive Motions and Related Cross-Motions (the “Second 
Decision”). This Second Decision hereby incorporates the First Decision, and makes 
further final decisions on these motions as set forth herein. Except to the extent defined 
otherwise herein, all capitalized terms shall have the meaning ascribed to them in the 
First Decision, 

4. As discussed in the First Decision, each of the Parties has submitted one or more 
claims, and also defenses to the other Party’s claims. In short, Claimant Leeward has 
submitted an Antigua and Barbuda Sales Tax (ABST) Claim, and Respondent AUA 


2 In the 


has submitted an ABST Counterclaim and a Construction Counterclaim. 
Parties’ motions and related submissions —as supplemented, in each case, after the First 
Decision— each party seeks the dismissal of the other party’s claims and defenses. 

oF This Second Decision is issued by a majority, and includes a partial dissenting opinion 
of this same date, issued by Arbitrator Carlos Romero Jr. 


I. The Claims, Counterclaims and Defenses 


a. General Defenses: The Arguments of Res Judicata and Estoppel 


* Under $37(i) of the First Decision, the Tribunal found that “Both Parties agree in their 
submissions that the Windows Counterclaim is to be excluded from the arbitration before this 
Tribunal. Accordingly, the Windows Counterclaim is dismissed without prejudice.” As a result, 
only the Construction Counterclaim remaining after deduction of the Window Counterclaim —as 
defined in the First Decision— is still pending before this Tribunal, and this Second Decision only 
refers to such reduced scope of the Construction Counterclaim. 


\o) 
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6. In general terms, and in addition to certain other defenses, Claimant Leeward has 


argued that all of Respondent AUA’s Counterclaims were precluded under either or | 
both res judicata or estoppel, by reason of the scope or decisions of the Prior 
Proceedings. 

‘7 The Tribunal finds the arguments regarding res judicata or estoppel unconvincing. In 
particular, the arguments proposed by Leeward fail to satisfy any tenable test for 
eiscnate the claims submitted by Respondent AUA based on either or both res 
judicata or estoppel. 

8. Claimant Leeward’s proposed test that any claim arising under the same transaction as 
the claims debated in the Prior Proceedings should be precluded is not persuasive.* 
The Tribunal has found the additional arguments that the AUA’s ABST arguments 
should have been submitted before —at the time of the Prior Proceedings or even before 


that— and that Leeward’s defense of res judicata should prevail even in light of its own 


ABST claim, are similarly not persuasive. 
ep Accordingly, all defenses against Respondent AUA’s Counterclaims based on either 
res judicata or estoppel are rejected. 


b. The ABST Claim and ABST Counterclaim 


> The preclusive effect of a prior arbitration decision on a subsequent arbitration is a matter for the 
arbitrator to decide. This has been ratified by recent, persuasive decisions, in several jurisdictions. 
See, e.g., in the United States, Employers Insurance Company of Wausau et al. v. OneBeacon 
American Insurance Company et al. (1*' Cir., February 26, 2014). 
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10. During the course of the project, Leeward invoiced for -and AUA paid— an amount 
equal to 13% of the sums otherwise invoiced, which was identified in those invoices — 
and generally throughout these proceedings— as ABST-related payments calculated in 
connection with work, labor, materials and services provided by Leeward on the 
project. The Parties agree that AUA in fact made such payments with respect to 26 of 
the 27 requisitions for payment made under the Contract. Leeward does not dispute 
that it never filed any ABST tax returns with, nor paid any corresponding ABST tax to, 
the tax authorities of Antigua and Barbuda during or after the construction project. 

11. As a threshold issue, Leeward argues that the Parties’ arbitration agreement does not 
encompass AUA’s ABST Counterclaim. That argument is rejected. 

12. . The Parties’ arbitration agreement covers “[a]ny Claim arising out of or related to the 
Contract... .” That provision is sufficiently broad to apply to the ABST Claim and 
the ABST Counterclaim, and Claimant Leeward itself is seeking an award of damages 
based on a claim that —as per the Contract or under a separate promise—" certain funds 
mis-tabulated in the payments received should have been paid as ABST. 

13; In the First Decision, the Tribunal determined that the ABST Counterclaim falls within 
the scope of the Parties’ arbitration agreement. That determination remains 


unchanged. 


* Claimant Leeward has sought to identify its claim as not being an ABST claim but a different 
claim based on a contract shortfall or a separate prorhise received during the First Proceedings, and 
which would not be affected by res judicata. The Tribunal is not persuaded by these arguments. 


14. 


15. 


16. 
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Leeward maintains that the only mechanism by which AUA can obtain a refund of 
ABST is to seek relief from the Antiguan Government pursuant to the ABST Act. 
AUA contends that no ABST was in fact due because of the location of the 
construction project in a Trade Free Zone. The Tribunal need not determine whether 
AUA’s assertion is accurate. 

Claimant Leeward makes an additional argument that Respondent AUA should have 
asserted with the first of Leeward's invoices that it did not need to pay ABST. 
Leeward argues that AUA's failure to do so was a waiver that bars it from recovery 
now. Regardless of whether AUA mistakenly paid the ABST to Leeward, as it 
originally contended in this arbitration, or whether it had an oral agreement with 
Leeward to collect the ABST pending a determination by the government, as it 
asserted at oral argument, Leeward has not established sufficient facts to prove waiver. 
In light of this Tribunal’s findings discussed below, the argument of waiver, even if 
proven, would not change the determination of the ABST Claims. 

Under these circumstances, where the Antiguan government is not holding any ABST 
monies from Leeward, there are no ABST monies in the possession of the government 
from which AUA can seek a refund. Leeward’s collection of ABST —or sums due to 
be paid as ABST-— from AUA places Leeward in the position of the holder, but not the 
owner, of funds which it labeled as ABST. The record does not contain credible 
indication of any title or ownership in favor of Leeward entitling it to keep or retain 


these monies. 
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17. Inasmuch as Leeward failed to pay over to the government the sums that it invoiced 
and collected from AUA as ABST related to the project, Leeward would be unjustly 
enriched if it were permitted to retain those monies.’ Contrary to Leeward’s position, 
equitable claims such as unjust enrichment are within the scope of the Parties’ 
arbitration agreement, and Rule R-45 of the AAA’s Construction Industry Arbitration 
Rules grants the authority to the Tribunal to make this ruling. 


18. Claimant Leeward’s defenses regarding unjust enrichment as a basis for the ABST 


Counterclaim were two-tiered. It maintained that 
(i) if AUA’s claim for unjust enrichment were considered to be a 
contractual claim, it would be precluded under the doctrine of res 
judicata by reason of the decision issued in the Prior Proceedings; 
(11) in the alternative, if that claim were considered not to be 
contractual, it would fall beyond the scope of the arbitration clause 
in the Contract, and thus would be unarbitrable. 


he The Tribunal has already found that Claimant Leeward’s res judicata and non- 


arbitrability defenses were rejected, which, in this context, means that Claimant 
Leeward has not submitted any valid defense to the claim for unjust enrichment 
included as one of the avenues argued by Respondent AUA for maintaining the | 


entirety of the ABST Counterclaim. 


> Respondent AUA has formulated its counterclaim such that it includes a claim for unjust 
enrichment (AUA’s Statement of Defense and Counterclaim, §I.E), and the Parties’ subsequent 
oral and written submissions have addressed this unjust enrichment claim (See, eg, Leeward’s 
Motion, 46, and AUA’s Motion, pp. 2, 3, 5 and 36). 


20. 


21, 


22. 
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Respondent AUA has submitted alternative avenues supporting its claim for the same 
amounts claimed under unjust enrichment, both under contract and under law. 
Claimant Leeward has submitted certain other defenses to those alternative avenues. 
As the Tribunal has found that there was no valid defense to AUA’s claims under 
unjust enrichment, and all alternative avenues would lead to the same result, the 
Tribunal considers it unnecessary to dwell in detail in each such construction. 
Accordingly, AUA is entitled to the return from Claimant Leeward of the funds it 
collected from AUA as ABST in the amount of XCD $3,614,522.41, and the Tribunal 
hereby orders Leeward to pay AUA the sum of XCD $3,614,522.41. 
The Tribunal further finds and orders, though, that to the extent that Leeward is later 
required by the Antigua and Barbuda tax authorities to account for, and pay to, the 
Antigua and Barbuda authorities ABST on this construction project, AUA shall then be 
required to indemnify Leeward from any double liability by it = liability to both 
AUA and the tax authorities— arising from Tax Deficiencies (as defined below) as 
follows: ° 
a. For purposes hereof, "Tax Deficiencies" shall mean any tax deficiency or liability 
asserted by the Antigua and Barbuda tax authorities against Leeward for failing to 
collect from AUA, for reimbursing to AUA, or for failing to pay to the tax 


authorities, ABST relating to the taxable supplies provided by Leeward to AUA 


ilar ae 


° Based on the submissions by the Parties, the Tribunal finds this to be a necessary corollary of the 
principles embodied in §45 of the ABST Act, and also to be an order permitted to be adopted 
under the scope of Rule R-45 of the Rules governing this arbitration. 


24. 
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during the construction of the school project. AUA shall not be liable for penalties 
or interest asserted for non-collection from AUA or reimbursement to AUA or 
nonpayment to the tax authority of the ABST tax in question, or for not filing any 
required tax returns with any relevant tax authority. 

If a Tax Deficiency is validly asserted against Leeward, then AUA shall indemnify 
Leeward by paying to the relevant Antigua and Barbuda tax authority, upon due 
notice, an amount not to exceed the Indemnity Cap (as defined below). All 
obligations of indemnification by AUA hereunder shall be limited to making any 
payments described hereunder. In the event that no payment is due hereunder, then 
no indemnification obligation by AUA to Leeward shall be deemed to exist. 

For purposes hereof, “Indemnity Cap” shall mean any sums that Leeward has paid 
AUA under the ABST Counterclaim hereunder in cash or through any valid set-off 
or reciprocal claims agreed by the parties or finally ordered by a competent 
authority. 


Construction Counterclaim 


Claimant Leeward argues that the Construction Counterclaim is untimely because of 


Respondent AUA’s failure to give the required notices of defects. Leeward’s 


argument was rejected in the Tribunal’s First Decision, and that decision to deny 


Leeward’s motions as to untimeliness of the Construction Counterclaim remains 


unchanged. 


Claimant Leeward also contends that AUA’s claims are barred by res judicata by 


reason of the decision issued in the Prior Proceedings. The Tribunal has rejected the 


0 
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defenses based on res judicata, and, as a consequence, these proceedings shall continue 
with respect to the Construction Counterclaim. 

I. Decision 

ook For the reasons discussed above, this Tribunal finds that all of the claims currently 
before it’ are arbitrable under the Contract and, having considered all arguments and 


evidence before it, ORDERS as follows: 


(1) That Claimant Leeward’s ABST Claim is hereby dismissed with 
prejudice; 
(ii) That Claimant Leeward’s motion to dismiss Respondent AUA’s 


Counterclaims is hereby dismissed with prejudice, with the 
exception that the Windows Counterclaim was dismissed without 
prejudice under the First Decision; 

(iii) That Respondent AUA’s cross-motion for a summary judgment on 
its ABST Counterclaim is hereby granted, and Claimant Leeward is 
ordered to pay Respondent AUA the amount of XCD 
$3,614,522.41; 

(iv) That in the event that Leeward is later required by the Antigua and 
Barbuda tax authorities to account for, and pay to, the Antigua and 
Barbuda authorities ABST on this construction project, AUA shall 


then be required to indemnify Leeward from any double liability — 


’ This excludes the Windows Counterclaim as per the First Decision, §37(i). 
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i.é., liability to both AUA and the tax authorities— arising from Tax 
Deficiencies as follows: 

a. Ifa Tax Deficiency is validly asserted against Leeward, then 
AUA shall indemnify Leeward by paying to the relevant tax 
authority, upon due notice, an amount not to exceed the 
Indemnity Cap. All obligations of indemnification by AUA 
hereunder shall be limited to making any payments described 
hereunder. In the event that no payment is due hereunder, 
then no indemnification obligation by AUA to Leeward shall 
be deemed to exist. 

(v) That Respondent AUA’s Construction Counterclaim is to be 
arbitrated by this Tribunal. The Tribunal will hold a telephone 
conference with the Parties at the earliest convenient date in order 
to schedule the following steps of these proceedings; 

(vi) That each Party shall bear its own costs and expenses, and one half 
of the arbitration costs and expenses, in both cases with respect to 
all procedural activity up to this stage of the proceedings; 

(vil) That all other requests included in the Motions are hereby denied. 


The undersigned arbitrators hereby certify that, for the purposes of Article 1 of the New York 
Convention of 1958, on the Recognition and Enforcement of Foreign Arbitral Awards, this Partial 


Final Award was made as in St. John, Antigua, Antigua and Barbuda. 
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Signed on 18 September, 2014 


Judith B. Ittig 


Diego Brian Gosis 
(Chair) 
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State of lori dhs ) 
) Ss: 


County of Mian Dalle ) 


I, Diego Brian Gosis do hereby affirm upon my oath as Arbitrator that I am the individual 


described in and who executed this instrument, which is our Partial Final Award. 


3 


ate Diego Brian Gosis, Arbitrator 


State of Taide ) 


County of ri cence Da ) 


On this «% day of September, 2014, before me personally came and appeared Diego Brian 


Gosis, to me known and known to me to be the individual described in and who executed the 


foregoing instrument and he acknowledged to me that he executed the same. 
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My Comm. Expires Jul 19, 2018 | 
S$ Commission # FF 111740 


thc. Om a 
Notary Public ) : 
State of ) 

) SS: 
County of ) 


1 


I, Judith Ittig do hereby affirm upon my oath as Arbitrator that J am the individual described in and 


who executed this instrument, which is our Partial Final Award. 


Date Judith B. Ittig, Arbitrator 
State of ) 
} 35: 
County of ) 
On this day of September, 2014, before me personally came and appeared Judith B. Itig, to 


me known and known to me to be the individual described in and who executed the foregoing 


instrument and she acknowledged to me that he executed the same. 
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Signed on 18 September, 2014 


oe ee a A 
4 a oe we : | 
Wl ALD ae . — 
Judith B. Ittig ( ‘) Diego Brian Gosis 

(Chair) 

| 

i 

} 

j 

| 
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Notary Public 
State of ) 

) SS: 
County of ) 


I, Judith Ittig do hereby affirm upon my oath as Arbitrator that I am the individual described in and 


who executed this instrument, which is our Partial Final Award. 


a oe DO . 
SA |e. ee 


/ 
Date Judith B. Ittig, Arbitrator ™ 
State of ) 
) ss: 
County of ) 


On this22 day of September, 2014, before me personally came and appeared Judith B. Ittig, to 
me known and known to me to be the individual described in and who executed the foregoing 


instrument and she acknowledged to me that he executed the same. 
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Sis “in, ( 
OIARL 4 District of Columbia: SS 
eng Mi9ate ‘ 3 Subscribed and Sworn to before me 
Pug WY fae this day of 
UB $s ZS day eae 7 el LO)Y 
Mer ur © ~ xo 


any perp yess 


Notary Public, D.C. 


Notary Public My commission expires //~ 307 20/9 
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